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Title  23 — Highways 

CHAPTER  I— FEDERAL  HIGHWAY  ADMIN¬ 
ISTRATION,  DEPARTMENT  OF  TRANS¬ 
PORTATION 

DESIGN  APPROVAL  AND 
ENVIRONMENTAL  IMPACT 

Regxilations  concerning  Environmental 
Impact  and  Belated  Statonents,  Process 
Guidelines  (for  the  Development  of  En¬ 
vironmental  Action  Plans),  and  Public 
Hearings  and  Location/Design  Approval 
are  hereby  pviblished  and  will  appear  in 
Title  23,  Chapter  I,  Subchapter  H  of  tne 
Code  of  Federal  Regulations  as  Parts 
771, 795  and  790  respectively. 

A  notice  of  proposed  rulemaking  was 
Issued  by  the  Administrator,  Federal 
Highway  Administration  (FHWA)  on 
October  29,  1973  (38  FR  30192,  Novem¬ 
ber  1, 1973) .  Advance  notification  of  such 
proposal  was  given  October  1,  1973  (38 
FR  27233). 

FHWA  procedures  for  processing  en¬ 
vironmental  impact  and  related  state¬ 
ments  have  been  revised  in  response  to 
the  Council  on  Ekivironmental  Qusdlty 
(CEQ)  Guidelines,  40  CFR  Part  1500, 
and  U.S.  Department  of  Transportation 
(DOT)  Order  5610.1B  (39  PR  35234), 
and  are  being  codified  as  23  CFR  Part 
771.  Volume  7,  (Chapter  7,  section  2  of 
the  Federal-Aid  Highway  Program  Man¬ 
ual  (l.e.  former  Policy  and  Procedure 
Memorandum  (PPM)  90-1  (37  FR 

21808) )  is  being  revised  accordingly.  Part 
771  also  absorbs  some  of  the  require¬ 
ments  of  23  U.S.C.  128  and  109(h)  deal¬ 
ing  with  the  consideration  of  social,  eco¬ 
nomic  and  environmental  effects  pres¬ 
ently  contained  in  23  CTR  Part  790. 

The  FHWA  has  recognized  for  some 
time  that  the  location  and  design  reports 
required  by  Part  790,  which  document 
the  consideration  of  social,  economic 
and  environmental  effects  and  en¬ 
gineering  factors,  to  a  large  extent  dupli¬ 
cate  the  information  contained  in 
environmental  impact  and  related 
statements.  The  changes  are  designed 
to  eliminate  such  duplication  and 
unnecessary  red  tape.  Under  the 
new  regulations,  final  clearance  of  an 
environmental  impact  statement  or 
adoption  of  a  negative  declaration  will 
be  considered  Federal  acceptance  of  the 
general  location  of  a  highway  section  in 
those  instances  where  the  highway 
agency  has  adopted  the  revised  provi¬ 
sions  of  the  FHWA  process  guidelines 
for  the  development  of  environmental 
Action  Plans.  These  provisions  allow 
each  highway  agency  to  include  its 
own  public  hearing  procedures  in  its 
Action  Plan  subject  to  the  requirements 
of  the  guidelines.  The  revised  process 
guideline  provisions  are  being  incor¬ 
porated  and  codified  in  an  amended  ver¬ 
sion  of  existing  23  CFR  Part  795.  The 
Federal-Aid  Highway  Program  Manual 
is  being  revised  accordingly. 

The  revisions  to  Part  795  provide  high¬ 
way  agencies  with  sufficient  flexibility 
so  that  they  can  use  hearings  more 
effectively  as  elements  of  a  broader  and 
more  comprehensive  program  for  in¬ 
volving  the  public  in  the  planning  and 
design  of  highway  projects.  In  many 


cases  the  use  of  smaU,  Informal  meet¬ 
ings  and  similar  approaches  to  public  in¬ 
volvement  has  proved  to  be  more 
effective  than  public  hearings;  such 
methods  often  achieve  more  effective 
two-way  communication  and  better  re¬ 
solve  issues  and  differences  of  opinicm. 
Under  revised  Part  795,  public  hearings 
are  viewed  as  only  one  part  of  a  compre¬ 
hensive  public  involvement  program. 
Each  highway  agency’s  hearing  proce- 
diues  will  be  reviewed  by  the  FHWA  and 
evaluated  based  upon  the  adequacy  of 
the  total  program. 

Once  the  highway  agencies  have  re¬ 
vised  their  Action  Plans  to  comply  with 
the  revised  Part  795,  the  requirements 
of  23  CJFR  Part  790  (Public  Hearings 
and  Location/Design  Approval)  would 
be  adequately  handled  in  23  CFR  Parts 
771  and  795  and  in  the  Action  Plans. 
Therefore,  to  consolidate  overlapping 
procedures  and  minimize  red  tape,  I*art 
790  has  been  revised  to  make  it  in¬ 
applicable  when  a  revised  Action 
Plan  Is  being  followed.  The  Federal-Aid 
Highway  Program  Manual  is  being  re¬ 
vised  accordingly.  It  is  anticipated  that 
these  revisions  will  lead  to  the  eventual 
revocation  of  Part  790. 

The  proposed  nonregulatory  criteria 
for  evaluating  public  hearing  proce¬ 
dures  which  were  published  as  part  of 
the  notice  of  proposed  rulemaking  on 
November  1,  1973,  have  been  reviewed 
and  the  major  elements  of  these  criteria 
have  been  incorporatd  in  the  revised  ver¬ 
sion  of  Part  795. 

As  a  result  of  the  notice  of  proposed 
rulemaking  and  coordination  with  the 
States,  the  FHWA  received  comments 
from  thirty-seven  State  highway 
agencies,  four  Federal  agencies  and 
fourteen  public  organizations  and 
individuals.  Extensive  coordination  has 
also  taken  place  within  the  DOT  and 
FHWA.  The  comments  have  been  re¬ 
viewed  and,  as  appropriate,  incorporated 
into  the  relations. 

A  nxunber  of  comments  concerned  the 
proposed  definition  of  a  “major  action” 
in  Part  771.  The  comments  ranged  from 
conciurence  to  total  disagreement.  The 
proposed  definition  has  been  reviewed 
and  modified  taking  into  consideration 
the  comments  received.  In  addition,  ex¬ 
amples  of  actions  which  are  ordinarily 
considered  to  be  “major”  and  “non¬ 
major”  are  given  in  §  771.9.  A  number 
of  public  organizations  and  individuals 
suggested  consideration  of  a  single  defi¬ 
nition  for  a  “major  action  significantly 
affecting  the  quality  of  the  human  envi¬ 
ronment”  instead  of  separate  definitions 
for  “major  action”  and  “significantly 
affecting  the  quality  of  the  human  envi¬ 
ronment.”  The  CEQ  Guidelines  and  ju¬ 
dicial  interpretations  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  recognize  that  a  Federal  action 
must  be  “major”  and  “significantly  af¬ 
fect  the  quality  of  the  human  environ¬ 
ment”  before  the  NEPA  applies.  Sections 
771.9  and  771.10  distinguish  between 
those  actions  which  are  “major  Federal 
actions  significantly  affecting  the  quality 
of  the  human  environment”  and  those 
which  are  not.  Based  upon  a  suggestion 


that  an  environmental  assessment  be 
made  on  non-major  as  well  as  major 
acticms.  Part  771  was  revised  to  indicate 
tliat  highway  sections  would  be  developed 
in  accordance  with  an  approved  Action 
Plan  developed  p\irsuant  to  Part  795. 
The  purpose  of  the  Action  Plan  is  to 
assure  that  adequate  consideration  is 
given  to  social,  economic  and  environ¬ 
mental  effects  in  the  development  of  pro¬ 
posed  Federal-aid  highway  projects. 

Combining  the  location  and  design  re¬ 
port  with  the  EIS  was  objected  to  on 
groxmds  that  the  EIS  would  then  contain 
too*  much  technical  material  and  mate- 
Hal  prepared  to  justify  a  proposed  ac¬ 
tion.  The  proposal  has  been  retained 
since  the  goals  of  succinctness,  brevity 
and  objectivity  consistent  with  the  type 
of  information  to  be  conveyed  remain 
applicable  to  EIS's  processed  under  the 
new  regulations. 

It  was  stated  that  no  consideration  was 
given  to  ongoing  projects  developed  in 
accordance  with  directives  then  in  effect. 
It  has  been  generally  held,  however,  that 
NEPA  must  be  applied  to  all  Federal-aid 
highway  projects  unless  construction  has 
started.  Therefore,  it  will  be  necessary 
to  prepare  an  environmental  impact 
statement,  when  required  In  accordance 
with  Part  771,  unless  major  grade  and 
drain  items  have  been  authorized  prior 
to  the  effective  date  of  Part  771. 

It  was  suggested  that  standardization 
of  ^e  size  of  the  pages  of  an  EIS  should 
be  eliminated.  It  is  believed  that  the 
benefits  to  be  derived  frcMn  reduced  dif¬ 
ficulties  and  costs  associated  with  the 
handling,  storage  and  reproduction  of 
statements  justify  standardization  of  the 
page  size  of  the  EIS. 

Some  of  those  comnienting  felt  that 
the  responsibility  for  preparation  and 
circulation  of  the  draft  and  final  EIS 
should  be  assigned  directly  to  the 
FHWA.  The  CEQ  Guidelines,  49  CFR 
1500.7(a) ,  Indicate  that  a  Federal  a«ency 
may  rely  on  an  applicant  to  submit  ini¬ 
tial  environment^  information  as  long 
as  the  agency  makes  its  own  evaluation 
of  the  environmental  issues  and  takes 
responsibility  for  the  scope  and  content 
of  the  draft  and  final  EIS.  Since  the 
Federal-aid  highway  program  is  a  coop¬ 
erative  one  between  the  State  and  Fed¬ 
eral  Governments,  draft  and  final  state¬ 
ments  are  prepared  in  close  coordination 
by  the  State  and  FHWA.  The  FHWA’s 
responsibility  for  the  scope  and  content 
of  the  EIS  is  clear. 

Comments  were  received  concerning 
a  lack  of  guidance  on  the  degree  of  com¬ 
pleteness  expected  in  an  EIS  and  a  fail¬ 
ure  to  specifically  identify  the  point  at 
which  the  draft  EIS  is  to  be  circulated. 
Although  the  relevancy  of  certain  types 
of  information  will  vary  from  statement 
to  statement,  S  771.18  Indicates  in  detail 
the  types  of  information  which  may  be 
required.  It  is  more  in  keeping  with  the 
purpose  and  intent  of  NEPA  and  the 
CEQ  Guidelines  to  require  preparation 
of  a  statement  at  the  earliest  possible 
time  than  to  pinpoint  any  particular 
date.  Generally  the  statement  prepara¬ 
tion  begins  during  the  location  studies 
prior  to  public  hearings. 
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It  waB  stated  that  the  definition  of 
“highway  section”' was  vague,  xmclear 
and  unduly  restrictive.  The  definition 
found  in  i  771  J(g)  has  been  clarified 
and,  at  the  same  time,  the  provisions  ctf 
5  771.6  have  been  expanded  to  provide 
additional  guidance  on  determining  an 
apprc^Htate  highway  section. 

It  was  suggested  that  the  final  EIS 
should  accompany  the  proposal  through 
the  agency  review  process.  In  the 
Federal-aid  highway  program,  the  EIS 
is,  in  effect,  the  proposal.  It  was  also 
suggested  that  when  the  FHWA  is  not 
the  lead  agency,  a  procedure  should  be 
established  to  assure  that  the  impacts 
from  its  portion  of  the  project  are  ade¬ 
quately  covered.  To  the  extent  that  an 
FHWA  regulation  can  deal  with  the 
preparation  of  a  statement  by  another 
agency,  S  771.6  requires  that  the  FHWA 
provide  assistance  and  input  with  re¬ 
spect  to  its  area  of  jurisdiction  and  ex¬ 
pertise.  Additional  guidsmce  is  found  in 
the  CEQ  Guidelines. 

Ckunments  suggested  that  the  regula- 
tioDS  should  provide  procedures  for  pre¬ 
paring  EIS’s  on  legislation,  regulations, 
standard  setting,  research  projects  and 
the  transportation  planning  process  in 
urban  areas.  These  regulations  are  de¬ 
signed  to  provide  FHWA  field  offices 
guidance  in  the  pr^aration  of  state¬ 
ments  for  Federal-aid  projects.  Various 
items  listed  above  are  funrtions  that  are 
carried  out  in  the  FHWA  Washington 
Office  for  which  the  guidelines  provided 
by  DOT  Order  561R.1B  will  be  followed. 
The  ^rpeof  research  in  which  the  FHWA 
is  involved  does  not  restrict  future  siher- 
natives.  Therefore,  if  the  research  is  de¬ 
veloped,  the  envhxmmental  impact  will 
be  considered  on  a  proiect-hy-project 
basis.  Section  134  of  Title  23  of  the 
United  States  Code  sets  forth  the  Federal 
interest  in  being  assured  that  the  State 
and  local  governments  cooperatively 
gage  in  a  continuing,  comprehensive 
transportation  planning  process  (the 
"3C”  process)  which  will  assure  that  the 
tnuisportation  sy^em  ultimately  devel¬ 
oped  will  serve  all  jurisdictions  efficiently 
and  effective.  Secretary  of  Trans¬ 
portation  is  directed  to  “cooperate”  in 
this  process  but  he  is  not  placed  in  con¬ 
trol  of  the  process.  The  Federal  Ck>vem- 
ment  does  not  direct  the  adoption  or  take 
any  part,  either  fomially  or  informsdly. 
in  the  selection  of  any  particnilar  plan 
but  merelF  reviews  the  planning  process 
to  assure  that  it  is  continuing,  compre- 
henshre  and  cooperatively  undertaken. 
Various  proposals  included  in  a  given 
plan  may  or  may  not  ever  surface  In  flie 
form  of  Federal-aid  projects. 

With  regard  to  negative  declarations, 
it  was  stated,  by  some,  that  the  regula¬ 
tions  leave  little,  if  any,  opportunity  for 
■  public  involvement  and,  by  others,  that 
there  was  no  need  to  publish  a  notice  of 
availability  for  projects  which  do  not  re¬ 
quire  a  public  hearing  notice.  It  is  in¬ 
tended  that  public  involvemeift  In  the 
negative  declaration  will  be  accomplished 
through  the  various  measures  included  in 
each  State’s  Action  Plan  Including  the 
public  hearing  process.  Since  It  is  critical 


that  the  public  be  aware  of  and  be  af¬ 
forded  the  opportunity  to  review  a  nega¬ 
tive  declaration,  the  regtfiatl<ms  provide 
that  where  there  is  no  public  bearing,  no¬ 
tices  are  to  be  placed  in  the  local  news¬ 
papers  advising  the  public  of  the  avail¬ 
ability  of  the  docmnent.  It  was  also  sug¬ 
gested  that  the  provision  allowing  a  draft 
ElB  to  be  changed  to  a  negative  declara¬ 
tion  i^ould  be  elimiimted.  Just  as  tiie 
need  may  arise  for  preparing  an  EIS  in 
lieu  of  a  negative  declaration,  so  the  cir¬ 
culation  of  a  draft  £13  and  the  puUic 
hearing  process  may  indieate  that  a  pro¬ 
posal  will  not  have  a  significant  effect  on 
the  environment  and  will,  thereftwe,  not 
logically  require  the  continued  processing 
of  an  EIS. 

The  application  of  section  4<f)  of  the 
DOT  wAct  to  properties  that  were  desig¬ 
nated  or  become  significant  after  the  ac¬ 
quisition  of-  right-of-way  for  a  project 
was  the  subject  of  several  comments.  In 
such  cases  the  properties  would  belong 
to  the  State  highway  agencies  and  could 
not  be  considered  as  section  4(f)  lands. 
It  should  be  noted  that  Federal  funds  win 
not  be  made  available  for  right-of-way 
purchase  imtil  after  the  public  hearing 
and  EIS  process  is  completed.  This  allows 
local  agencies  ample  time  to  designate 
section  4(f)  areas.  Although  the  need  for 
a  section  4<f)  statement  may  be  obviated 
in  these  circumstances,  it  is  dear  tiuit 
the  FHWA  and  the  States  must  stiH 
make  every  reasonaMe  effort  to  mlnfanise 
harm  to  the  lands  in  question.  Indeed 
these  measures  will  already  have  been 
considered  in  the  NEPA  statement  fmr 
the  action. 

Concem  was  expressed  that  the 
public  hearing  requirements  w«re  being 
“watered  down”  by  allowing  highway 
agencies  to  develop  their  own  procedures, 
and  vartous  specific  requtreraents  were 
proposed  Cor  addition  to  the  newspaper 
notices  already  required  <e.g.  requiiteg 
three  pbblic  notices,  etc.).  Others  ex¬ 
pressed  tiae  view  that  too  many  detailed 
operating  procedures  would  be  included 
in  the  Action  Plans.  Detailed  procediures 
are  required  in  the  public  bearing  area 
in  order  to  i^iprise  the  pubile  of  its  con¬ 
tinued  right  to  participate  hi  the  devel¬ 
opment  of  Federal-aid  projects.  Inclu¬ 
sion  of  these  procedures  in  the  Action 
FTans  also  assists  in  the  mfailinfaation  of 
red  tape  and  gives  the  States  flexibility 
while  still  nuJntalnliig  a  degree  of  ad- 
mkalstrattve  control  over  pdbUc  heailngB. 
The  flexibility  will  pezx]^  the  levd  of 
public  involvemetit  to  be  oontmensurate 
with  the  scale  of  Che  project  and  will 
allow  each  State  to  determine  tbe  type  of 
fanrotvemeat  appropriate  far  tiiat  par¬ 
ticular  part  of  the  otmntry  or  State.  Tbe 
FHWA  retains  artministratiye  control 
over  the  approval  of  the  Action  Plans 
and  will  review  each  State’s  implementa¬ 
tion  of  its  Plan  at  appropriate  intervals. 

Numerous  editorial  modifications  and 
clarifications  of  these  regulations  have 
been  made  to  reflect  public  comments 
and  further  coordination  within  DOT 
and  FHWA. 

Although  substantive  changes  to  Part 
790  are  limited  to  S  790.2,  the  entire  part 
is  being  published  her^  in  order  to  pro¬ 


vide  the  public  and  interested  Federal 
and  State  agencies  aa  opportunity  to  ac¬ 
quaint  themselves  with  the  full  range  of 
measures  designed  to  assure  that  ade¬ 
quate  consideration  is  given  to  the  so¬ 
cial,  economic  and  environmentol  effects 
of  Federal-aid  projects,  and  with  the 
manner  in  which  Parts  77L.  795  and  790 
are  interrriated  and  mutually  supportive. 

Sfince  the  FHWA  directives  comprising 
Appasdix  A  of  Part  1  of  Title  23  are  being 
superseded  by  the  revisions  to  the  Pro¬ 
gram  Ifanual  referred  to  herein,  it  is 
appropriate  to  amend  Title  23  by  deleting 
Appendix  A  at  this  time. 

The  amendments  to  Title  23  published 
herebi  are  issued  under  the  authority  of 
23  U.6.C.  315  and  tile  delegation  of  au¬ 
thority  by  the  tSecretaiy  of  Transporta¬ 
tion  in  49  CPR  1.48(b). 

Effective  date.  The  regulations  and  re¬ 
visions  to  regifiations  published  herein 
are  substantially  the  same  as  those  pub¬ 
lished  for  comment  on  Noven^aer  1, 1973 
(38  m  30192) ,  and  consist  of  interpreta¬ 
tive  rules  and  statements  of  agency  pol¬ 
icy  and  procedure.  It  is  highly  desirable 
for  the  effective  dates  of  Parts  771,  795 
and  700  to  conform  to  the  relevant  effec¬ 
tive  date  set  forth  in  DOT  Order  5610.1B 
(39  FB  35234).  In  compliance  with  the 
provisions  of  5  n.S.C.  5S3(d)  (2)  and  (3). 
the  regulations  and  revisions  to  regula¬ 
tions  published  herein  become  effective 
on  November  29. 1974. 

Issued  in  Watiiington,  DjC.,  on  Novem¬ 
ber  26,  1974. 

NoRBxai  T.  TiEMAiur, 
Federal  HighoDag  Administrator. 

1.  Chapter  I  of  TKle  23  CFR  Is 
amended  by  adding  a  new  part.  Part 
771 — ^EnvlnmmeBtal  Impact  uad  Related 
Statements,  as  follows: 

PART  771— ENVIRONMENTAL  IMRACT 
AND  RELATED  STATEMENTS 

Bee. 

TTU  Puipcee. 
rtiA  yuucy. 

771 A  DeaalUcms  Ccr  use  la  ttUs  part. 

771.4  AmtUcatloa. 

771A  Highway  section  prooeasiag. 

771.5  licad  agency. 
m.7  ITse  of  oonsnltants. 

TtlM  Highway  seetton  <levelopnent  anU 
ooordlnation. 

7T1 A  Major  and  mm-major  actions. 

771  Je  SigntXeantcfiectdetannlnqtion. 

771.11  Negative  declarations. 

771.12  Draft  environmental  Impact  state¬ 

ment  procenlng. 

TT1.18  ftetpoiHlbttltles  oC  eononenting  en- 
tttiea. 

771.14  Meal  envlronsaenlel  Impaet  state¬ 
ment  processing. 

771  A3  Supptemantal  statsmeats. 

771AC  Zmeigency  action  pzocedum. 

771.77  Matntalntog  lists  of  actions. 

771.18  Content  of  the  environmental  im¬ 
pact  statement. 

771.10  Section  4(f)  statements. 

77120  Historic  and  cultural  preservation 
procedures. 

771.21  Other  agency  statements. 

Autbobitt:  (42  UJB.C.  4332(2)  (C).  49 
UH.C.  16S3(f).  23  UB.C.  138,  16  UJS.C.  470(f) . 
42  UH.C.  18S7h-7.  16  UB.C.  662(a),  23  UB.C 
128,  16  U.S.C.  1301,  23  UB.C.  315),  40  CFR 
1600,  and  49  CFR  1.48(b) . 
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§  771.1  Purpose. 

To  promulgate  guidelines  and  regula¬ 
tions  for  the  preparation  and  processing 
of  environmental  Impact  and  related 
statements. 

§  771.2  Policy. 

It  is  the  policy  of  the  Federal  Highway 
Administration  that  In  the  development 
of  a  project  a  systematic  Interdisciplinary 
approach  be  used  to  assess  engineering 
considerations  and  beneficial  and  adverse 
social,  economic,  environmental,  and 
other  effects;  that  efforts  be  made 
in  developing  projects  to  improve  the 
relationship  between  man  and  his 
environment  and  to  preserve  the  natmal 
beauty  of  the  coimtryslde  and  natural 
and  cultural  resources;  that  project  de¬ 
velopment  Involve  consultation  with 
local.  State  and  Federal  agencies,  and 
the  public;  tiiat  decisions  be  made  In  the 
best  overall  public  Interest  based  upon  a 
balanced  consideration  of  the  need  for 
fast,  safe,  and  efBclent  transportation, 
public  services,  and  social,  economic  and 
environmental  effects,  and  national  en¬ 
vironmental  goals. 

§  771.3  Definitions  for  use  in  this  part. 

(a)  An  “action”  is  the  construction 
or  reconstruction.  Including  associated 
activities,  of  a  highway  section. 

(b)  A  “major  action”  Is  an  actl<m  of 
superior,  large  and  considerable  im¬ 
portance,  involving  substantial  plan¬ 
ning,  time,  resources  or  expenditiu-es 
(9  771.9(d)  includes  examples). 

(c)  A  “Federal  action  (FHWA  ac¬ 
tion)”  Is  the  participation  with  funds 
administered  by  FHWA  In  the  construc¬ 
tion  or  reconstruction,  including  asso¬ 
ciated  activities,  of  all  or  a  portion  of  a 
highway  section.  It  also  Includes  FHWA 
approvals  of  associated  activities  such 
as  joint  and  multiple  use  permits, 
changes  In  access  control,  etc.,  which 
do  not  ordinarily  involve  a  commitment 
of  Federal  funds. 

(d)  An  action  “significantly  affecting 
the  quality  of  the  human  environment” 
Is  an  acticm  In  which  the  overall  cumu¬ 
lative  iHdmary  and  secondary  conse¬ 
quences  significantly  alter  the  quality  of 
the  human  environment,  curtail  the 
choices  of  beneficial  uses  of  the  human 
environment,  or  interfere  with  the  at¬ 
tainment  of  long-range  human  environ¬ 
mental  gotds  (1 771.10(e)  Includes 
examples) . 

(e)  The  “human  environment”  Is  the 
aggregate  of  all  external  conditions  and 
Influences  (esthetic,  ecological,  cultural, 
social,  economic,  historical,  etc.)  that 
affect  human  life. 

(f)  The  *hlghwi^  agency  (HA)”  Is 
the  agency  with  primary  responsibility 


for  Initiating  and  carrjring  forward  the 
action.  For  highway  sections  financed 
with  Fedoral-ald  l^hway  funds,  the 
HA  will  normally  be  the  appropriate 
State,  county  or  city  highway  agency. 
For  highway  sections  financed  with 
other  funds,  such  as  forest  highways, 
park  roads,  etc.,  the  HA  will  be  the  ap¬ 
propriate  Federal  or  State  agency  with 
the  primary  responsibility  for  Initiating 
and  carrying  forward  the  action. 

(g)  A  “highway  section”  is  a  high¬ 
way  development  proposal  between  logi¬ 
cal  termini  (population  centers,  major 
traffic  generators,  major  crossroads, 
etc.)  as  normally  Included  In  a  loca¬ 
tion  study  or  multiyear  highway  im¬ 
provement  program. 

(h)  A  “section  4(f)  statement”  Is  a 
supporting  document  for  a  determina¬ 
tion  required  by  section  4(f)  of  the  De¬ 
partment  of  Transportation  Act,  as 
amended,  49  U.S.C.  1653(f)  and  23  U.S.C. 
138. 

(1)  A  “draft  environmental  Impact 
statement  (draft  EIS)”  is  a  document 
which  contains  an  assessment  of  the 
slgifificant  effects  a  major  action  will 
have  upon  the  quality  of  the  human  en¬ 
vironment. 

(j)  A  “final  environmental  impact 
statement  (final  EIS)”  is  the  detailed 
statement  on  a  major  action  which  sig¬ 
nificantly  affects  the  quality  of  the 
human  environment,  as  required  by  sec¬ 
tion  102(2)  (C)  of  the  Natitmal  Environ¬ 
mental  Policy  Act  of  1969,  42  UH.C.  4332 
(2)  (C) .  It  ccmtalns  the  same  suimortlng 
Information  required  In  the  draft  EIS 
with  appropriate  revisions  to  reflect  com¬ 
ments  received  from  circulation  of  the 
draft  EIS  and  the  public  hearing  process. 

(k)  A  “negative  declaration”  is  a  docu¬ 
ment  supporting  a  determination  that  a 
proposed  major  action  will  not  have  a 
significant  Impact  upon  the  quality  of 
the  human  environment  of  a  magnitude 
to  require  the  processing  of  an  EIS. 

§  771.4  Application. 

(a)  TTie  provisions  of  this  part  should 
apply  to  each  major  action  which  Is  an 
FHWA  actl(xi.  Including  those  being  im¬ 
plemented  under  “Certification  Accept¬ 
ance”  eq)proved  pursuant  to  23  US.C. 
117,  except  as  set  forth  in  paragr£q}hs 
(b) ,  (c) ,  and  (d)  of  this  section. 

(b)  The  provisions  of  this  part  do  not 
apply  to  or  In  any  way  affect  or  alter 
decisions,  approvals,  or  au^orizaticms 
which  were  given  by  the  FHWA  pur¬ 
suant  to  directives  thra  In  effect  nor  do 
they  ai^ly  or  In  any  way  affect  final  EIS's 
submitted  to  the  Council  on  Environ¬ 
mental  Quality  (C!EQ)  or  negative  decla- 
ratl<ms  which  have  been  adopted  by  the 


FHWA  Division  Engineer  as  of  the  effec¬ 
tive  date  of  this  part. 

(c)  The  provisions  of  this  part  do  not 
apply  to  project  authorizations  or  ap¬ 
provals  where  major  grade  and  drain 
items  have  been  authorized  prior  to  the 
effective  date  of  this  part  based  on  the 
environmental  reassessment  procedure 
established  by  either  paragraphs  5b  and 
5c  of  former  Policy  and  Procedure  Mem¬ 
orandum  90-1,  dated  September  7,  1972, 
37  PR  21809,  or  the  National  Wildlife 
Federation  consent  judgment.  38  FR 
20359. 

(d)  The  provisions  of  this  part  apply 
only  to  those  actions  over  which  the 
FHWA  exercises  sufficient  control  and 
responsibility  to  alter,  the  development 
being  planned. 

§  771.5  Highway  section  processing. 

(a)  A  highway  section  should  be  as 
long  as  practicable  to  permit  consider¬ 
ation  of  environmental  matters  on  a 
broad  scope  and  meaningful  evaluation 
of  alternatives.  A  highway  section  may 
include,  when  appropriate,  completed  as 
well  as  uncompleted  portions  of  the  high¬ 
way  and  one  or  more  future  highway 
projects.  Piecemealing  proposed  highway 
improvements  in  separate  EIS’s  Is  to  be 
avoided.  The  highway  section  Identified 
in  the  EIS  or  negative  declaration  should 
Include  the  total  length  of  highway  be¬ 
tween  logical  termini  even  though  only 
a  short  length  of  the  total  Identified 
highway  section  is  proposed  for  construc¬ 
tion  or  reconstruction  within  the  multi¬ 
year  work  program.  The  EIS  or  negative 
declaration  should  clearly  Identify  the 
length  or  segment  of  the  total  highway 
section  that  is  proposed  for  Improvement 
and  furnish  any  available  information 
concerning  long-range  possibilities  for 
future  Improvements  within  the  highway 
section.  Environmental  Impacts  Identi¬ 
fied  and  discussed  In  the  EIS  will  ordi¬ 
narily  be  those  anticipated  to  be  precipi¬ 
tated  by  the  proposed  construction,  ikit 
will  also,  as  pertinent.  Include  Impacts 
associated  with  the  toted  highway  section. 
For  Instance,  completing  a  gap  in  a  high¬ 
way  may  substantially  increase  traffic 
volimies,  change  traffic  patterns  or  im¬ 
prove  access  to  an  area  creating  a  need 
to  Include  a  discussion  of  impacts  re¬ 
lated  to  the  entire  highway  section. 

(b)  In  the  development  of  the  high¬ 
way  section,  the  negative  declaration  or 
KES  and  section  4(f)  statements  and  re- 
•  quired  processing  under  16  U.S.C.  470(f) 
shall  be  completed  during  the  location 
stage,  prior  to  the  selection  of  a  partic¬ 
ular  location;  except  for  those  high¬ 
way  sections  to  which  this  part  applies 
that  had  received  location  approval  prior 
to  the  effective  date  of  this  part. 
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(c)  When  public  hearing  opportunities 
are  to  be  afforded,  the  draft  negative  dec¬ 
laration  or  draft  EIS  shall  be  prepared 
prior  to  the  first  public  hearing,  or  hear¬ 
ing  opportunity  on  the  location  of  the 
highway  section,  and  the  negative  dec¬ 
laration  or  EIS  finalized  after  the  public 
hearing. 

(d)  The  HA  shall  furnish  the  FHWA 
Di^ion  Engineer  with  a  transcript  of 
the  hearing,  if  held,  and  the  certifica¬ 
tions  required  by  23  U.S.C.  128  prior  to 
or  with  ttie  final  EIS  or  final  negative 
declaration. 

(e)  For  major  actions  the  HA  shall 
not  proceed  with  the  design  of  the  pro¬ 
posed  alternative  (other  than  such  de¬ 
sign  work  necessary  to  make  engineer¬ 
ing  and  environmental  decisions) ,  right- 
of-way  acquisition  (other  than  bonafide 
hardship  cases  and  protective  buying), 
or  construction  until  notified  in  writing 
by  the  FHWA  that:  (1)  the  negative 
declaration  has  been  adopted,  or  (2)  at 
least  90  days  have  elapsed  since  the  draft 
EIS  was  circulated  for  comment  and  fi¬ 
nished  to  CEO.  and  at  least  30  days  have 
elapsed  since  the  final  EIS  was  made 
available  to  CEQ,  commenting  agencies 
and  the  public. 

(f)  For  those  HA’s  operating  under 
an  approved  Action  Plan  which  contains 
adequate  public  hearing  procedures  tiie 
notification  noted  in  paragraph  (e)  of 
this  section  Is  considered  the  FHWA 
acceptance  of  the  public  hearing  tran¬ 
script  and  certifications  required  by  23 
U.S.C.  128  when  these  have  been  sub¬ 
mitted  to  FHWA.  Such  notification  is 
also  considered  FHWA  acceptance  of  the 
general  location  of  the  highway  section. 

(g)  For  those  non-major  actions  which 
require  a  public  hearing  opportimlty, 
but  do  not  require  either  an  EIS  or  neg¬ 
ative  declaration.  Uie  HA  shall  not  pro¬ 
ceed  with  those  activities  noted  in  par- 
agraph  (e)  of  this  section  imtil  notified 
by  FHWA  that  Uie  appropriate  reports, 
transcripts  and  certifications  required 
by  23  U.S.C.  128  have  been  received  and 
accepted.  Such  notification  is  also  con¬ 
sidered  FHWA  acceptance  of  the  gen¬ 
eral  location  of  the  highway  secticm. 

§  771.6  Lead  agency. 

When  more  than  one  Federal  agency 
directly  sponsors  an  action,  or  is  directly 
involved  in  an  action  through  funding, 
licenses,  or  pen^ts,  or  is  involved  in  a 
group  of  actions  directly  related  because 
of  fimctional  interdependence  and  geo¬ 
graphical  proximity,  consideration 
should  be  given  to  preparing  one  state¬ 
ment  for  all  the  actions  involved.  Agen¬ 
cies  in  such  cases  should  consider  the 
designation  of  a  single  “lead  agency”  to 
assume  supervisory  responsibility  for 
preparation  of  a  joint  statement.  Where 
a  lead  agency  prepares  the  statement, 
the  other  agencies  involved  should  be 
consulted  early  regarding  plans  for  pre¬ 
paring  the  draft  EIS  and  requested  to 
provide  assistance  with  respect  to  their 
areas  of  jurisdiction  and  expertise.  The 
statement  should  contain  an  evaluation 
of  the  fun  range  of  aU  actions  involved, 
and  should  refiect  the  views  of  aU  par¬ 
ticipating  agencies.  It  also  should  be  pre¬ 
pared  before  any  major  or  irreversible 


actions  have  been  tak^  by  aziy  of  the 
participating  agencies.  S<Hne  relevant 
factors  in  determining  an  appropriate 
lead  agency  are:  land  ownership,  the 
time  sequence  in  which  the  agmcies  be¬ 
come  Involved,  the  magnitude  of  th^ 
respective  Involvement,  and  their  exper¬ 
tise  with  respect  to  the  project’s  environ¬ 
mental  effects. 

§  771.7  Use  of  consultants. 

(a)  Consultants  may  be  utilized  in  pre¬ 
paring  all  types  of  environmental  studies 
and  reports.  The  responsibility  for  for¬ 
mulating  all  conclusions  and  determina¬ 
tions  involved  in  the  environmental  de¬ 
cisions  shall  remain  with  the  HA  and 
FHWA. 

(b)  Work  by  consultants  on  environ¬ 
mental  studies  and  reports  leading  to  a 
project  decision  should  be  carefully  re¬ 
viewed  to  Insure  that  complete  and  ob¬ 
jective  consideration  is  given  to  all  rele¬ 
vant  project  impacts  and  alternatives. 
This  is  particularly  important  when  the 
same  consultants  may  be  involved  in  sub¬ 
sequent  phases  of  the  highway  section 
development. 

§  771.8  Hii^way  section  development 
and  coordination. 

(a)  The  regulations  on  Process  Guide¬ 
lines  (23  CFR  Part  795)  call  on  each  HA 
to  develop  an  Action  Plan  to  assure  that 
adequate  consideration  is  given  to  pos¬ 
sible  social,  economic  and  environmental 
effects  of  proposed  Federal-aid  highway 
projects  and  that  the  decision  on  such 
projects  are  made  in  the  best  overall  pub¬ 
lic  interest.  Each  Action  Plan  is  to  de¬ 
scribe  the  organization  to  be  utilized  and 
the  process  to  be  followed  In  the  develop¬ 
ment  of  Federal-aid  highway  projects, 
including:  (1)  The  identification  of  so¬ 
cial,  economic  and  environmental  effects. 

(2)  Consideration  of  alternative 
courses  of  action. 

(3)  Involvement  of  other  agencies  and 
the  public. 

(4)  Utilization  of  a  systematic  interdis¬ 
ciplinary  approach. 

(b)  The  environmental  effects  identi¬ 
fied  during  the  development  and  coor¬ 
dination  of  the  prcHX)^  in  accordance 
with  the  Action  Plan  will  assist  the  HA 
and  FHWA  in  making  a  decision  on  the 
type  of  environmental  processing  (EIS  or 
negative  declaration)  to  be  followed  on 
the  project. 

(c)  Ihitial  coordination  with  appro¬ 
priate  local.  State  and  Federal  agencies 
should  be  accomplished  during  the  early 
stages  to  assist  in  identifying  natural  and 
cultural  areas  of  significance  and  agency 
c<mcems.  Existing  procedures,  including 
those  established  under  the  revised  Office 
of  Management  and  Budget  (OMB)  Cir¬ 
cular  A-95,  shall  be  used  to  the  greatest 
extent  practicable  to  accomplish  this 
early  coordination. 

(d)  The  Identification  and  evaluation 
of  potential  social,  economic  and  envi¬ 
ronmental  effects  of  the  highway  section 
and  identification  of  possible  measures 
to  minimize  harm  should  be  initiated 
early  in  the  highway  studies  and  con¬ 
sidered  along  with  engineering  and  safety 
factors  throughout  the  development  of 
the  highway  section. 


(e)  The  HA  and  FEIWA  should  iden¬ 
tify  and  evaluate  alternative  measures  to 
reduce  or  eliminate  adverse  Impacts  dur¬ 
ing  the  development  and  coordination 
phase  of  the  hU^way  studies.  The  level  of 
ldenUficati(m  and  consideration  should 
be  consistent  with  the  stage  and  depth 
of  the  study  and  other  factors  being 
evaluated. 

§  771.9  Major  and  non-major  actions. 

(a)  Section  102(2)  (C)  of  the  National 
Environmental  Policy  Act  (NEPA)  ap¬ 
plies  only  to  “Federal”  actions  which  are 
“major.”  ^ 

(b)  The  HA,  after  consultation  with 
the  FHWA  Division  Engineer,  shall  rec¬ 
ommend  the  classification  of  the  action 
(major/non-major)  for  those  highway 
sections  for  which  participation  with 
Federal-aid  highway  funds  is  antici¬ 
pated.  The  FHWA  Division  Engineer, 
after  a  review  of  the  recommendations 
and  supporting  data,  may  concur  in  the 
HA’s  determination  or  return  it  for  ad¬ 
ditional  information  and  consideration. 

(c)  A  major  action  which  is  an  FHWA 
action  will  require  either  an  EIS  or  nega¬ 
tive  declaration.  A  non-major  action 
which  is  an  FHWA  action  will  not  re¬ 
quire  an  EK  or  a  negative  declaration. 

(d)  Majm*  actions  are  those  of  supe¬ 
rior,  large  and  considerable  Importance 
Involving  substantial  planning,  time,  re¬ 
sources  or  expendltiires.  Any  action  that 
is  likely  to  precipitate  significant  fore¬ 
seeable  alterations  in  land  use;  planned 
growth:  development  patterns;  traffic 
volumes;  travel  patterns;  transportation 
services,  includi^  public  transportation; 
and  natural  and  mamnade  resources 
would  be  considered  a  major  action.  The 
following  are  examples  of  tjrpes  of  ac¬ 
tions  which  are  ordinarily  considered  to 
be  major  actions: 

(1)  A  new  freeway  or  expressway. 

(2)  A  highway  which  provides  new 
access  to  an  area  and  is  likely  to  precipi¬ 
tate  significant  changes  in  land  use  or 
development  patterns. 

(3)  A  new  or  reconstructed  arterial 
highway  which  provides  substantially 
Improved  access  to  an  area  and  is  likely 
to  precipitate  significant  changes  in  land 
use  or  development  patterns. 

(4)  A  new  circumferential  or  belt 
highway  which  bypasses  a  community. 

(5)  A  highway  which  provides  new 
access  to  areas  containing  significant 
amounts  of  exploitable  natural  resources. 

(6)  Added  interchanges  to  a  com¬ 
pleted  freeway  or  expressway  which  pro¬ 
vide  new  or  substantially  improved  ac¬ 
cess  to  an  area  and  are  likely  to  precipi¬ 
tate  significant  changes  in  land  use  or 
develoixnent  patterns. 

(7)  A  project  that  warrants  a  “major 
action”  classification  because  it  has  been 
given  national  recognition  by  Congress 
even  though  it  is  not  Included  in  the 
above  list.  Such  a  project  would  be  one 
that  falls  imder  section  4(f)  of  the  DOT 
Act  or  section  106  of  the  National  Historic 
Preservation  Act. 


^  OouncU  on  Environmental  Quality, 
Guidelines  for  Preparation  of  Environmental 
Impact  Statements,  40  C!FR  1600.6(c),  38  FR 
20560. 
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(e)  The  following  are  examples  of 
t3i>es  oi  actions  which  are  ordinarily 
considered  to  be  non-major  actkms: 

(1)  Construction  of  a  new  rural  two- 
lane  highway  which  does  not  provide  new 
access  to  an  area  and  which  wrald  xwt 
be  likely  to  precipitate  significant 
changes  In  land  use  or  development 
patterns. 

( 2 )  Modernization  of  an  existing  high¬ 
way  by  resurfacing,  widening  less  than 
a  single  lane  width,  adding  shoulders, 
adding  auxiliary  lanes  for  localized  pur¬ 
poses  (weaving,  climbing,  speed  changes, 
etc.) ,  and  correcting  substandard  curves 
and  intersections. 

(3)  Lighting,  signing,  pavement  mark¬ 
ing.  signalization.  freeway  surveillance 
and  control  systems,  aiKl  railroad  protec¬ 
tive  devices, 

(4)  Safety  projects  such  as  grooving, 
glare  screen,  safety  bcuriers,  energy  at¬ 
tenuators,  et^ 

(5)  Reronstructlon  of  existing  cross¬ 
road  or  railroad  separations  and  exist¬ 
ing  stream  crossings, 

(6)  H^way  landscaping  and  rest 
area  projecta. 

(7)  Construction  of  bus  shelters  and 
bays. 

(8)  Alterations  to  existing'  buildings 
to  provide  for  noise  attenuation  and  In- 
stallatlmi  of  noise  barriers. 

(9)  Temporary  r^lacement  of  a 
highway  facility  which  is  commenced 
immediately  after  the  occurrence  of  a 
natural  disaster  or  catastrophic  failure 
to  restore  the  highway  fm:  the  health, 
welfare,  and  safety  of  the  public. 

(10)  Approval  of  utility  installations 
along  or  across  a  highway  or  improval 
<A  grade  separated  crossings  of  high¬ 
ways  by  railroads  or  highways. 

(11)  Aimroval  oi  the  Annual  High¬ 
way  Safety  Work  Program  Invcdvlng  the 
highway-related  safety  standards  pur¬ 
suant  to  23  UJ3.C.  402. 

(f)  There  will  be  highway  sections 
which  are  not  readily  classified  as  major 
or  non-major  actlcois.  There  will  also 
be  those  highway  sections  which  may 
nMmally  be  classified  as  non-major  ac¬ 
tions,  but  for  which  the  PHWA  Dlvlslcm 
Engineer  may  feel  special  considera¬ 
tion  Is  apfHToprlate.  Fm*  such  highway 
sections,  tiie  FHWA  Division  Engineer 
may,  when  deemed  appropriate,  clas¬ 
sify  them  as  major  actions  or  use  the 
following  procedure  to  assist  in  the 
major  or  n<m-major  determination. 

(1)  At  the  request  of  the  FHWA 
Division  Engineer,  the  HA  shall  pub¬ 
lish  a  notice  in  the  local  newspaper(s) 
and  a  newspaper  in  the  State  capitol 
inviting  the  pid>lic  to  submit  comments 
to  the  FHWA  Division  Engineer  for  his 
use  in  making  a  major/non-major  ac¬ 
tion  determination.  The  notice  shsdl: 

(1)  allow  a  minimum  of  30  days  for 
comment. 

(ii)  Famish  a  description  of  the  pro¬ 
posed  action. 

(ill)  Furnish  the  name  and  address 
of  the  person  or  ojBBce  responsible  for 
supplying  information  about  the  pro¬ 
pose  action  and  the  FHWA  Division 
Engineer's  name  and  address  where 
comments  are  to  be  sent. 


(Iv)  Indicate  that  the  PHWA  Divi- 
skui  Engineer  win  be  evaluating  the 
significance  of  the  anticlxiated  changes 
In  land  use;  planned  growth;  devdop- 
ment  patterns;  tra£Bc  vtdumes;  travel 
patiems;  tran^)ortatLon  service.  Includ¬ 
ing  pub^  transportation;  and  natural 
and  manmade  resoiuees. 

(V)  Indicate  that  the  public  win  be 
advised  of  the  decision  by  subsequent 
notice  in  the  same  newspapers. 

(2)  The  FHWA  Division.  Engineer 
shall  make  a  written  detmnination 
based  upon  all  available  information,  in¬ 
cluding  comments  received  from  the 
public. 

(3)  The  HA  shall  publish  the  FEHVA 
Division  Ekigineer’s  determination  as 
soon  as  practical  in  the  same  newspapers 
as  the  original  notice. 

§  771.10  Significant  effect  determina¬ 
tion. 

(a)  Section  102(2)  (O  of  the  NEPA 
requires  preparation  and  processing  of 
an  environmental  Impact  statement  for 
major  Federal  actions  "significantly  af¬ 
fecting  the  quality  of  the  human  en¬ 
vironment.”  For  a  highway  section  which 
is  determined  to  be  a  major  FHWA  ac¬ 
tion,  the  HA,  after  ccmsultaticHi  with  the 
FHWA  Division  Engineer,  shall  make  a 
recommendation  (m  the  significance  of 
the  action  on  the  qualitir  of  the  hmnan 
environment  and  recommend  the  proc¬ 
essing  procedure  (EIS  or  negative  dec- 
laratloci).  In  evaluating  the  signifi¬ 
cance,  the  changes  which  may  be  caused 
by  the  action  and  the  importance  and 
scale  of  those  changes  are  to  be  con¬ 
sidered.  The  PHWA  Division  Engineer, 
after  review  of  the  recommendation  and 
supporting  data,  shall  concur  in  the 
recommendation  or  return  It  to  the  HA 
for  additional  supporting  information 
and  consideration. 

(b)  The  information  developed  during 
the  highway  section  studies,  other  avail¬ 
able  Information  and  the  consultation 
and  coordination  with  the  public  and 
governmental  agencies  shall  be  the  basis 
for  determining  the,  need  for  an  EIS. 

(c)  An  EIS  is  required  for  major 
Federal  actions  which  are  anticipated 
to  have  a  significant  effect  on  the  quality 
of  the  human  environment. 

(d)  A  negative  declaration  Is  required 
for  all  major  Federal  actions  for  which 
an  EIS  is  not  prepared. 

(e)  The  following  are  examples  of 
types  of  actions  which  ordinarily  have  a 
significant  effect  on  the  quality  ot  the 
human  environment. 

(1)  An  action  that  has  more  than 
minimal  effect  on  properties  protected 
imder  sectkm  4(f)  oi  the  DOT  Act  or 
section  108  of  the  Historic  Preservaticm 
Act. 

(2)  An  action  that  is  likely  to  be  highly 
ccmtroverslal  on  raivlronmental  errounds 
or  with  respect  to  the  availability  of  ade¬ 
quate  relocation  housing. 

(3)  An  actlcoi  that  is  likely  to  have  a 
significantly  adverse  impact  on  natural, 
ecological,  cultural  or  scenic  resources  of 
naticmal,  State  or  local  significance. 

(4)  An  action  that  (1)  causes  signifi¬ 
cant  division  or  disruption  of  an  estab¬ 
lished  community  or  disrupts  orderly. 


planned  development,  or  Is  determined  to 
be  significantly  inconsistent  with  plans 
or  goals  that  have  beoi  adopted  by  the 
community  In  which  the  project  Is  lo¬ 
cated,  as  determined  by  a  responsible 
offlclal(s) ;  or  (11)  causes  a  significant  in¬ 
crease  In  trafBc  congestion. 

(5)  An  action  which  (1)  Is  determined 
to  be  inconsistent  with  any  Federal,  State 
or  local  law  or  regulation  relating  to  the 
environment;  or  (11)  has  a  significant 
detrimental  Inmact  on  air  or  water 
quality  or  on  ambient  noise  levels  for  ad¬ 
joining  areas;  or  (111)  may  contaminate  a 
public  water  supply  system. 

§  771.11  Negative  dedarations. 

(a)  A  draft  negative  declaration  shall 
be  prepared  by  the  HA  in  consultation 
with  FHWA  for  each  major  action  which 
is  a  Federal  action  when  the  studies  and 
com-dination  demonstrate  that  Imple¬ 
menting  the  proposed  action  will  not 
have  a  significant  impact  upon  the  qual¬ 
ity  of  the  human  environment  of  a  mag¬ 
nitude  to  require  the  processing  of  an 
ElB. 

(b)  A  draft  negative  declaration  is  a 
written  document  which  records  the 
determination  that  Implementing  the 
proposed  action  will  not  have  a  signifi¬ 
cant  ^ect  upon  the  quality  of  the  human 
environment.  The  negative  declaration  is 
to  Include  pertinent  information  about 
the  highway  secticm  such  as: 

(1)  A  descriptlmi  of  the  proposed  ac¬ 
tion,  need  for  the  action,  alt«natives 
considered,  and  bases  tor  tiie  recom¬ 
mendation  that  the  pn^iosed  action  is 
not  anticipated  to  have  a  slgnlflcant 
Impact  up<m  ti^e  quMlty  of  the  human 
environment. 

(2)  The  social,  economic,  environmen¬ 
tal  and  other  ^ects  considered. 

(3)  Map(s)  showing  the  alteinative(s). 

(4)  Other  comparative  data,  such  as 
costs,  transportation  requirements,  engi- 
neeriiig  factors,  etc. 

(5)  A  discussion  of  the  issues  and  com¬ 
ments  received  from  other  agencitt.  or- 
ganlzatl(»8  and  the  public  during  the 
highway  section  development  and  co¬ 
ordination. 

(c)  A  draft  negative  declaration  need 
not  be  circulated  for  commit,  but  its 
public  availability  shall  be  Included  hi 
the  notice  of  the  public  hearing  or  op¬ 
portunity  for  public  hearing. 

(d)  When  a  public  hearing  notice  Is 
not  reqlured,  the  HA  shall  place  a  notice 
In  a  local  newspaper  (s) ,  similar  to  a  pub¬ 
lic  hearing  notice  and  at  a  similsir  stage 
of  development,  advising  the  public  of  the 
availability  of  a  draft  negative  declara¬ 
tion  and  where  to  obtain  Information 
concerning  the  imdertaklng.  Those  op¬ 
posing  the  processing  of  a  highway  sec¬ 
tion  with  a  negative  declaration  or  those 
disagreeing  with  the  basis  of  the  deter¬ 
mination  set  forth  In  the  draft  negative 
declaration  shall  be  Invited  to  furnish 
written  comments  to  the  HA  or  the 
FHWA  summarizing  the  ^ecific,  sub¬ 
stantive  and  factual  basis  for  such  op¬ 
position.  Such  comments  are  to  be  fur¬ 
nished  to  the  HA  or  FHWA  within  30 
days  of  the  notice  In  the  newspaper. 

(e)  The  final  negative  declaration  shall 
include  a  summary  and  disposition  of  the 
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public  hearing  comments  on  the  social, 
ec(momic,  oivlronmental,  and  other 
effects  of  the  proposed  action,  Includ¬ 
ing  alternatives  raised  at  the  public  hear¬ 
ing. 

(f )  The  PHWA  Division  Engineer,  after 
a  review  of  the  final  negative  declaration 
and  an  examination  of  the  social,  eco¬ 
nomic  and  environmental  issues,  shall,  if 
in  agreement,  indicate  FHWA  adoption 
of  the  determination  by  signing  and 
dating. 

(g)  The  HA  and  FHWA  shall  prepare 
and  process  a  draft  EIS  in  lieu  of  a  neg¬ 
ative  declaration  if  significant  impacts 
are  identified  prior  to  finalizing  the  neg¬ 
ative  declaration  or  at  a  subsequent  time. 
It  would  not  be  necessary  In  such  in¬ 
stance  to  hold  a  public  hearing  for  the 
sole  purpose  of  presenting  the  draft  EIS. 
Circulation  of  the  draft  EIS  affords  the 
public  and  governmental  agencies  an  op¬ 
portunity  to  express  their  views  on 
the  anticipated  environmental  impacts 
should  the  proposed  action  be  imple¬ 
mented. 

(h)  The  negative  declaration  shall  be 
reevaluated  by  the  HA  and  PHWA  peri¬ 
odically,  and  in  all  cases  prior  to  proceed¬ 
ing  with  major  project  activities,  for  the 
purpose  of  determining  whether  there 
has  been  a  substantial  change  in  the  so¬ 
cial,  economic  and  environmental  effects 
of  the  proposed  action.  If  there  are  sub¬ 
stantial  changes  in  the  proposed  action 
that  would  significantly  affect  the  qual¬ 
ity  of  the  human  environment,  draft  and 
final  EIS’s  sholl  be  prepared  and  proc¬ 
essed  in  accordance  with  this  part. 

§  771.12  Draft  environmental  impact 
statement  processing. 

(a)  The  draft  EIS  shall  be  prepared 
by  the  HA  in  consultation  with  the 
PHWA  for  major  actions  which  are  Fed¬ 
eral  actions  and  which  significantly  af¬ 
fect  the  quality  of  the  human  environ¬ 
ment.  The  administrative  record  should 
include  evidence  of  the  FHWA  involve¬ 
ment  in  the  development  of  the  EIS. 
particularly  the  consultations  with  the 
HA  on  environmental  determinations, 
decisions  or  conclusions. 

(b)  The  PHWA  Division  Engineer  shall 
review  the  draft  EIS  and  if  in  agreement 
with  the  scope  and  content,  take  respon¬ 
sibility  for  the  draft  EIS  by  signing  and 
dating  the  title  page  before  it  is  released 
for  comment. 

(c)  The  draft  EIS  shall  be  circulated 
by  the  HA  on  behtdf  of  PHWA  for  com¬ 
ment  and  made  available  to  the  public 
at  least  30  days  before  the  public  hear¬ 
ing  and  no  later  than  the  publication  of 
first  notice  for  the  hearing  or  owJortim- 
ity  therefor. 

(d)  The  PHWA  Division  Engineer  is 
responsible  for  distributing  copies  of 
the  draft  EIS  to  the  FHWA  Regional  Of¬ 
fice  and  to  the  following : 

(1)  FHWA  Washington  Headquarters 
(Ofllce  of  Environmental  Policy,  HEV-10) — 5 
copies. 

<2)  CouncU  on  Environmental  Quality 
(CEQ),  722  Jackson  Place,  NW..  Washington, 
D.C.  20000 — 5  copies. 

(e)  The  FHWA  Division  Engineer 
should  indicate  in  the  transmittal  mem¬ 


orandum  to  the  Washington  Head¬ 
quarters  Office  (HEV-10)  his  recom¬ 
mendation  with  respect  to  whether  the 
final  EIS  may  require  prior  concurrence 
frcxn  the  Washington  Headquarters  Of¬ 
fice  (see  S  771.14(c) ) . 

(f)  Private  groups  and  individuals, 
and  governmental  agencies  which  are 
furnished  copies  of  the  draft  EIS  by 
the  HA  shall  be  given  a  minimum  of  45 
days  to  review  the  statement  and  return 
comments.  A  calendar  date  for  return 
of  ccxnments  should  be  included  in  the 
letter  transmitting  the  draft  EIS  for  re¬ 
view.  In  establishing  the  calendar  date 
(or  other  review  period),^ a  reasonable 
number  of  days  should  be' added  to  the 
45  days  to  aUow  for  internal  HA  mail 
handling  and  for  the  draft  EIS  to  reach 
the  recipient. 

(g)  The  Council  on  Environmental 
Quality  publishes  in  the  Federal  Regis¬ 
ter  each  Friday  a  listing  of  all  draft 
EIS’s  received  Monday  through  Friday  of 
the  week  before  the  publication  date.  The 
Federal  Register  notice  will  establish  a 
45-day  period  (beginning  with  the  date 
of  the  publication  in  the  Federal  Reg¬ 
ister)  for  the  return  of  comments  from 
those  not  directly  furnished  a  copy  by  the 
HA  or  PHWA. 

(h)  The  HA  shall  circulate  the  draft 
EIS  for  review  and  comment  to:  Federal, 
State  and  local  agencies  with  jurisdiction 
by  law  and  special  expertise  with  respect 
to  any  environmental  impact  involved; 
the  State  and  area- wide  clearinghouse; 
and  the  affected  city  or  county.  The  Fed¬ 
eral  and  Federal-State  agencies  and 
their  relevant  areas  of  expertise  are  iden¬ 
tified  in  Appendix  n  of  the  CEQ  Guide¬ 
lines  (40  CFR  Part  1500).  The  clearing¬ 
houses  may  be  used,  by  mutual  agree¬ 
ment,  for  securing  State  and  local  agency 
reviews  of  the  draft  EIS  and  furnishing 
copies  to  the  affected  city  or  county,  m 
some  cases,  the  Governor  may  have  des¬ 
ignated  a  specific  agency,  other  than  the 
clearinghouse,  for  securing  reviews  of 
EIS’s. 

(i)  The  HA  shall  also  circulate  copies 
of  the  draft  EIS  to  public  and  private  or¬ 
ganizations  and  individuals  with  special 
expertise  with  respect  to  the  environ¬ 
mental  impact  involved,  tiiose  which  are 
known  to  have  an  interest  in  the  high¬ 
way  section,  and  those  who  request  an 
opportunity  to  comment. 

(j)  The  transmittal  letter  to  comment¬ 
ing  entities  shall  indicate  (1)  the  cal¬ 
endar  date  comments  are  due  (see  para¬ 
graph  (f)  of  this  section) ,  (2)  where  to 
send  comments,  and  (3)  that  the  final 
EIS  win  be  furnished  those  who  request 
a  copy  at  the  time  they  comment  on  the 
draft  EIS. 

(k)  The  initial  printing  of  the  draft 
EIS  shall  be  of  sufficient  quantity  to  meet 
requests  for  copies  which  can  be  reason¬ 
ably  expected  from  agencies,  organiza¬ 
tions  and  individuals.  Copies  are  to  be 
furnished  free  of  charge  imless  the 
FHWA  Division  Engineer  concludes  that 
a  fee  which  is  not  more  than  the  actual 
printing  cost  should  be  charged.  The  HA 
shaU  inform  the  FHWA  of  requests  for 
draft  EIS’s  which  it  is  rniable  to  fiU.  The 
FHWA  Division  Engineer  may  ask  the 
HA  to  furnish  a  copy  of  the  statement 


free  of  charge  or  he  may  offer  a  copy  of 
the  statement  at  a  fee  which  is  not  more 
than  the  actual  printing  or  reproduction 
cost,  and  at  Uie  same  time  direct  the 
party  to  the  nearest  location  wh^e  the 
party  may  review  Uie  statement.  In  mak¬ 
ing  his  decision,  the  FHWA  Division  En¬ 
gineer  will  consider  the  following:  (1) 
The  party’s  need  for  an  individual  copy 
of  the  statement. 

(2)  The  supply  of  statements  remain¬ 
ing  from  the  initial  printing. 

(3)  The  amoimt  of  time  remaining  be¬ 
fore  the  anticipated  completion  of  the 
final  EIS. 

(4)  Any  other  pertinent  information. 

(l)  The  draft  EIS  shall  be  available 
for  review  by  the  public  at  the  HA  head¬ 
quarters  and  appre^riate  field  offices, 
and  FHWA  Division,  Regional  and 
Headquarters  Offices,  and  at  any  public 
hearing.  A  copy(s)  should  also  be  made 
available,  as  appropriate,  to  public  in¬ 
stitutions  such  as  locsd  governments, 
public  libraries  and  schools  to  permit 
them  to  make  it  available  for  public 
review. 

(m)  The  availability  of  the  draft  EIS 
shall  be  included  in  the  public  hearing 
notice. 

(n)  Circulation  of  the  draft  EIS  af¬ 
fords  the  public  and  governmental 
agencies  opportunity  to  express  their 
views  on  the  anticipated  enidronmental 
impact  should  the  proposed  action  be 
implemented.  Therefore,  a  public  hear¬ 
ing  or  public  meeting  wW  not  ordinarily 
be  required  for  the  sole  purpose  of  pre¬ 
senting  and  receiving  comments  on  a 
draft  EIS.  When  a  hearing  is  not  held 
where  the  draft  EIS  may  be  discussed,  a 
notice  shall  be  placed  in  the  newspaper 
similar  to  the  public  hearing  notice  ad¬ 
vising  where  the  draft  EIS  is  available 
for  review,  how  copies  may  be  obtained, 
and  where  comments  should  be  sent. 

(o)  The  draft  EIS  shall,  if  necessary, 
be  revised  unless  the  final  EIS  is  sub¬ 
mitted  to  FHWA  for  adoption  within 
3  years  from  the  date  the  draft  EIS  was 
circulated.  If  the  draft  EIS  is  revised, 
it  shall  also  be  recirculated  for  com¬ 
ment.  Such  recirculation  shall  be  in 
the  same  manner  as  an  original  draft 
EIS. 

(p)  With  the  concurrence  of  the 
FHWA  Division  Engineer,  a  draft  EIS 
may  be  changed  to  a  negative  declara¬ 
tion  if  the  review  process  and  public 
hearing  comments  indicate  the  antici¬ 
pated  environmental  impacts  are  not 
considered  significant.  All  agencies  and 
individuals  that  received  copies  or  com¬ 
mented  on  the  draft  statement  must  be 
informed  by  the  HA  that  a  negative 
declaration  was  substituted  for  the  draft 
EIS  and  given  a  brief  .explanation  of 
the  reason  therefor. 

§  771.13  Responsibilities  of  coninicni- 
ing  entities. 

(a)  Agencies  and  members  of  the 
public  with  expertise  in  any  of  the  iden¬ 
tified  environmental  impacts  or  who 
have  an  interest  in  the  proposed  action 
should  submit  comments  on  proposed 
actions  on  the  basis  of  draft  environ¬ 
mental  statements  and  should  endeavor 
to  make  their  comments  as  specific,  sub- 
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stantlve,  and  factual  as  possible  with¬ 
out  undue  attention  to  matters  of  form 
ta  the  Impact  statement.  Although  the 
comments  need  not  conform  to  any  par¬ 
ticular  format,  it  will  assist  those  re¬ 
viewing  comments  if  the  c^miments  are 
organized  in  a  manner  consistent  with 
the  structure  of  the  draft  statement. 
Emphasis  should  be  placed  on  the  as¬ 
sessment  of  the  envlronm«atal  impacts 
of  the  proposed  action,  and  the  ac¬ 
ceptability  of  those  impacts  on  the  qxial- 
ity  of  the  environment,  particular^  as 
contrasted  with  the  impacts  of  reason¬ 
able  alternatives  to  the  action.  Com¬ 
menting  entitles  may  reccunmoid  modi¬ 
fications  to  the  proposed  action  and/or 
new  alternatives  that  will  enhance  en- 
vircmmental  quality  and  avoid  or  mini¬ 
mize  adverse  environmental  impacts. 

(b)  C(Hnment8  whteh  are  received 
after  the  alloted  time,  but  before  the 
final  KIS  is  fmwarded  to  the  Regional 
Federal  Hiediway  Administrator,  are  to 
be  appended  to  the  final  EIS,  where 
practicable,  with  an  explanation  that 
the  comments  were  received  lata:  and 
are  not  evaluated  in  the  final  EIS. 

§  771.14  Final  environmental  impact 
statement  processing. 

(a)  A  final  EIS  shall  be  prepared  by 
the  HA  in  consultation  with  FHWA  for 
major  FHWA  actlmu  which  significantly 
affect  the  quality  of  the  human  environ¬ 
ment. 

(b)  The  Regional  Federal  Highway 
Administrator  shall  review  the  final  EIS, 
including  the  comments  and  the  evalu¬ 
ations  of  comments  attached  thereto, 
before  processing  the  statement.  Appro¬ 
priate  mwnbers  of  the  FHWA  Regional 
OfiBce  staff,  such  as  engineering,  environ¬ 
mental  design,  right-of-way,  civil  rl^ts, 
etc.,  should  be  an  Integral  part  of  the 
review  process.  The  final  EIS  shall  also 
be  reviewed  for  legal  sufficiency  by  the 
FHWA  Cffilef  Coimsel  or  his  designee. 
When  the  Regional  Federal  Hlsdiway 
Administrator  is  satisfied  with  the  scope, 
ccait«it  and  the  identification  and 
evaluation  of  potential  significant  en¬ 
vironmental  impacts  affecting  the 
quality  of  hixman  environment,  the  final 
EIS  shall  be  processed  in  the  mann^ 
specified  by  paragraphs  (c)  through  (e) 
of  this  section. 

(c)  The  Regional  Federal  Highway 
Administrator  shall  submit  to  the  FHWA 
Washington  Headquarters  OflBce  (HEV- 
10)  for  prior  concurrwice  fo\ir  (4)  copies 
of  the  final  EIS  prepared  for  highway 
sections  in  the  following  categories: 

(1)  Highway  sections  on  a  new  align¬ 
ment  in  a  metropolitan  area  of  over 
100,000  population,  nie  metropolitan 
area  is  defined  as  the  area  designated 
for  the  purposes  of  section  134  transpor¬ 
tation  planning. 

(2)  Any  new  controlled  access  free¬ 
way. 

(3)  Highway  sections  to  which  a 
Federal,  State  or  local  governmental 
agency  has  expressed  opposition  on  en¬ 
vironmental  grounds. 

(4)  Highway  sections  for  which  the 
Federal  ffighway  Administrator  requests 
the  Regkmal  Administrator  to  send  the 
fina.1  EIS  to  the  Washington  Headquar¬ 
ters  Office  for  review  either  by  the  Assist¬ 


ant  Secretary  for  Environan^rt,  Safety 
and  Consumer  Affairs  or  by  the  FHWA 
Headquarters  Office. 

(5)  Ifighway  sections  which  would  re¬ 
quire  a  section  4(f)  determlnatloti. 

(d)  For  those  final  EIS’s  which  re- 
qulre  prior  concurrence,  the  FHWA 
Washington  Hea^uartors  Office  win 
notify  the  Regional  Federal  Highway  Ad¬ 
ministrator  when  he  may  release  the 
final  EIS  to  the  public  and  CEQ,  at  which 
time  the  Regl<xial  Federal  Highway  Ad¬ 
ministrator  will  ad(H>t  and  sign  the  final 
EIS  and  insure  that  the  following  dis- 
tributicm  is  made: 

(1)  CovmcU  on  Environmental  Quality,  772 
Jacks(Hi  Place,  NW«  Washington.  DjC. 
aoooe— (5  copies) . 

(2)  Begional  Administrator,  U.S.  Environ¬ 
mental  Protection  Agency. 

(3)  State  and  area-wlda  clearinghouse. 

(4)  Agencies,  organlzatioos  and  Indlvld- 
uala  who  made  substantive  omnments  (m  the 
draft  EIS  and  who  requested  a  copy  of  the 
final  EIS. 

(e)  For  those  final  EIS’s  which  do  not 
require  prior  concurrence,  the  Regional 
Fe^ral  Highway  Administrator  may 
adopt  and  sign  the  final  e:is  after  the 
Regional  Office  review  is  comideted.  He 
shall  then  Insure  that  it  is  distributed 
to  the  Washington  Headquarters  Office 
(2  c(H>ies)  and  to  those  noted  in  para- 
grai^  (d)  of  this  section. 

(O  Copies  of  the  final  EIS  should  be 
fumitiied  free  of  charge  to  the  fullest 
extent  practicable  or  at  a  fee  which  is 
not  more  than  the  actual  printing  or 
reproduction  cost  (See  9  771.12  (k) ). 

(g)  In  limited  situations  where  an  EIS 
is  voluminous  and  the  number  of  com¬ 
ments  on  a  draft  EIS  is  such  that  dis¬ 
tribution  of  the  final  EIS  to  all  com¬ 
menting  entities  appears  impracticable, 
alternative  arrangements  for  the  dis¬ 
tribution  of  the  statement  may  be  con¬ 
sidered.  Where  the  commenting  entitles’ 
Interest  in  specific  areas  can  be  identified, 
the  alternative  arrang^ents  may  be  the 
distribution  of  those  sections  of  the  EIS 
that  deal  with  their  specific  interests  or 
areas  of  concern;  summaries  of  those 
sections  noted  above;  or  the  response  to 
the  comment  which  is  Included  in  the 
final  EIS  (see  §  771.18(o)  (5)). 

(h)  The  final  EIS  shall  be  available 
for  public  review  at  the  HA  headquarters 
and  appropriate  field  offices,  and  the 
FHWA  Washington  Headquarters,  Re¬ 
gional  and  Division  Offices.  A  copy(s) 
should  also  be  made  available,  as  ap- 
prcH^riate,  to  public  institutions,  such  as 
local  governments,  public  libraries  and 
schools  to  permit  them  to  make  it  avail¬ 
able  for  public  review. 

(1)  The  final  EIS  shall  be  reevaluated 
by  the  HA  and  the  FHWA  prior  to 
proceeding  with  major  project  activities 
for  the  purpose  of  determining  whether 
there  has  been  a  substantial  change  in 
the  social,  economic  and  environmental 
effects  of  the  proposed  action.  If  there 
are  substantial  changes  in  the  proposed 
action  that  would  significantly  affect  the 
quality  of  the  human  environment,  a 
supplemental  statement  shall  be  pre¬ 
pared. 

§  771.15  Supplemental  statements. 

A  draft  EIS  or  final  EIS  may  be  supple¬ 
mented  at  any  time.  Supplements  will  be 


necessary  when  substantial  changes  are 
made  In  the  proposed  action  that  will  in¬ 
troduce  a  new  or  changed  environmental 
effect  (ff  significance  to  the  quality  of  the 
human  environment  or  significant  new 
Informatitm  becomes  available  concern¬ 
ing  the  action’s  environmental  aspects. 
Ihe  decl8l<m  to  prepare  and  process  a 
supiffement  to  the  final  EIS  shall  not 
void  or  alter  FHWA  approval  actions 
given  iHior  to  the  decision,  or  void  or 
alter  previously  authorized  devel(H>ment 
of  the  highway  section  not  direct  af¬ 
fected  by  the  changed  condition  or  new 
information.  A  supplement  is  to  be  proc¬ 
essed  in  the  same  manner  as  a  new  EIS 
(draft  and  finaD . 

§  771.16  Emergency  action  procedures. 

(a)  The  Council  on  Environmental 
Quality  (CTEQ)  Guidelines.  40  CFR 
1500.11(e) ,  allow  modification  of  require¬ 
ments  in  a  national  onergency,  a  disas¬ 
ter.  a  catastroidiic  failure  or  similar  situ¬ 
ations  of  great  urgency.  The  processing 
times  may  be  reduced  or,  if  the  emer¬ 
gency  situation  warrants,  preparation 
and  processing  of  a  stat^ent  may  be  ab¬ 
breviated.  Such  procedural  changes 
should  be  requested  from  the  FHWA 
Wadiington  Headquarters  cmly  for  those 
major  actions  where  the  need  for  imme¬ 
diate  action  requires  process^  In  other 
than  a  normal  manner.  The  disruption  of 
the  area  economy,  social  consequences  or 
the  health  and  safety  of  the  i^llc  may 
justify  immediate  replacement  of  a  dam¬ 
aged  highway  facility. 

(b)  When  a  determination  has  beai 
made  that  a  project  is  a  major  action  the 
HA  and  FHWA  Division  Engineer  should 
be  guided  by  the  nature  of  the  replace¬ 
ment,  the  extent  of  the  disturbance  to 
the  landscapte,  comments  received  from 
local  agencies  contacted,  and  the  rela¬ 
tionship  betweai  the  critical  nature  of 
the  ^ergency  and  any  significant  an¬ 
ticipated  environmratal  Impacts  in  judg¬ 
ing  the  appropriateness  of  a  negative 
declaration. 

(c)  The  HA  and  FHWA  Divisiem  Engi¬ 
neer  may  determine  that  several  major 
actions  (projects)  In  tiie  damaged  area 
qualify  for  a  negative  declaration.  In 
such  instances,  they  may  be  listed  in  a 
single  negative  declaraticm.  The  negative 
declaration  should  be  referenced  or  a 
copy  included  in  each  project  file. 

§  771.17  Maintaining  lists  of  actions. 

(a)  The  FHWA  Division  Engineer  shall 
maintain  two  lists  of  actions  on  which 
the  HA  and  FHWA  have  reached  agree¬ 
ment  on  the  type  of  environmental  proc¬ 
essing  (EIS  or  negative  declaration) .  One 
list  should  contain  major  actions  sig¬ 
nificantly  affecting  the  quality  of  the 
human  environment  for  which  draft 
EIS’s  are  being  prepared  and  the  other 
should  include  major  actions  for  which 
draft  negative  declarations  are  being 
prepared. 

(b)  The  lists  should  be  updated  at  the 
end  of  each  calendar  quarter  and  four 
copies  forwarded  to  tiie  Washington 
Headquarters  Office.  These  lists  shall  be 
prepared  on  8  x  10^4-lnch  paper  and 
shall  be  headed  as  follows: 
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Bute. 


Type  of  list 

(draft  BIB  or  aegatfw 

declaration) 


State  Roate  No.  C!lty  or  connty 


Description  of  the  termini  (do  not  use 
stationing) 


Brief  deserlption  of  trork 
anticipated 


(c)  A  change  in  the  environmental 
processing  from  EIS  to  negative  declara¬ 
tion  or  negative  declaration  to  EIS  shall 
be  footnoted  in  the  next  subsequent  list¬ 
ing.  The  highway  section  may  be  re¬ 
moved  from  the  next  listing  when  the 
draft  EIS  is  circulated  for  comment,  the 
final  negative  declaration  has  been 
adopted  by  the  FHWA  Division  Engineer, 
or  the  action  has  been  abandoned  or 
cancellefL 

(d)  These  lists  shall  be  available  for 
public  inspection  and  copsrlng  at  the 
FHWA  Washington  Headquarters,  Re¬ 
gional  and  Division  Ofilces. 

§  771.18  Content  of  the  environmental 
impact  statement. 

(a)  General.  Every  effort  shall  be  made 
to  convey  the  required  information  in  a 
form  easily  understood  by  those  expected 
to  comment  upon  the  draft  EIS.  Sub¬ 
stance  of  the  Information  conveyed 
rather  than  the  length  or  detail  of  the 
statement  should  be  stressed.  Succinct¬ 
ness  and  brevity,  consistent  with  the 
scale  and  impact  of  the  proposed  action 
and  the  information  to  be  transmitted, 
should  be  the  aim  of  those  preparing  the 
EIS.  For  example,  aU  the  sections  out¬ 
lined  in  paragraphs  (g)  through  (m)  of 
this  section  are  not  required  if  the  in¬ 
formation  is  adequately  covered  in  an¬ 
other  section. 

(b)  Reports  and  studies.  The  EIS 
should  briefly  smnmarlze  and  reference 
in  the  text  underlying  studies,  reports 
and  other  Information  considered  in 
preparing  the  statement.  Referenced  re¬ 
ports  idiould  be  those  readily  available 
to  commenting  entitles  upon  request  or 
as  a  minimum  available  for  review  and 
copying  at  a  convenient  location.  If  sup¬ 
porting  documents  are  appended  to  the 
statement,  care  is  to  be  taken  to  Insure 
that  the  statement  is  self-contained 
without  the  need  for  undue  cross  refer¬ 
ence.  The  level  of  the  stunmary  should 
be  commensurate  with  the  scale  of  the 
proposed  action  and  the  Impact. 

(c)  Standard  size.  The  statements 
shall  be  printed  on  paper  approximately 
8V2  X  11  inches  and  the  maps,  drawings, 
illustrations,  etc.,  should  be  folded  for 
assembly  to  the  same  size.  Sheets  wider 
than  hu^es  should  be  folded  so  as 
to  open  to  the  right  with  identification 
added  or  showing  at  the  right  edge. 

(d)  Title  page.  Each  environmental 
statement  (draft  or  flnal)  shall  have  a 
title  page  headed  as  follows: 

Report  Number: _ 


(Route,  Termini,  County,  City,  etc.) 
ADMINISTRATIVE  ACTION 
DRAFT  (FTNAL) 


ENVIRONMENTAL  IMPACT  STATEMENT 
UJ3.  DEPARTMENT  Ot  TRANSPORTATION 
Federal  Highway  Admlnlstiation 
and 

(optional) 


Appropriate  highway  agency 
Submitted  pursuant  to  42  I7J3.C.  4332(2)  (C) , 
28  UH.C.  128(a)  and  (when  applicable)  49 
US.C.  1653(f)  and  16  UH.C.  470(f) 


Date  Signature  and  title  of  appro¬ 

priate  FHWA  oflBclal 

(e)  Report  number.  The  number 
placed  at  the  top  left-hand  comer  of  the 
title  page  on  all  draft  and  final  environ¬ 
mental  statements  is  as  follows: 

PHWA-AZ-EIS-74-01-D(P)  (S) 

FHWA — ^Name  of  Federal  Agency. 

AZ — ^Name  of  State  (cannot  exceed  four 
characters) . 

EIS — ^Environmental  impact  statement. 

74 — Year  draft  statement  was  pr^ared. 

01 — Sequential  number  of  draft  statement 
for  each  calendar  year. 

D — designates  the  statement  as  the  draft 
statement. 

F — designates  the  statement  as  the  flnal 
statement. 

S— designates  supplemental  statement. 

DS-2 — designates  second  draft  supple¬ 
mental  statement. 

(f)  Summary.  The  summary  should 
contain  the  following  information: 

(1)  Check  appropriate  box(es) : 
Federal  Highway  Administration  Ad¬ 
ministrative  Action  Environmental 
Statement 

□  Draft  □  Final 

□  Section  4(f)  Statemmt  attached. 

(2)  The  names,  addresses  and  tele¬ 
phone  numbers  of  the  individuals  at  the 
HA  and  FHWA  who  can  be  contacted  for 
additional  information  concerning  the 
proposal  and  statement. 

(3)  Brief  description  of  the  proposed 
FHWA  action  indicating  route,  termini, 
type  of  highway,  number  of  lanes,  length, 
county,  city.  State,  etc.,  as  appropriate. 
Also  list  other  proposed  Federal  actions 
in  the  area,  if  any,  which  are  in  the 
statement. 

(4)  Summary  of  environmental*  im¬ 
pacts,  both  beneficial  and  adverse. 

(5)  Summarize  major  alternatives 
considered. 

(6)  List  of  all  commenting  entities 
from  which  comments  are  being  re¬ 
quested  (draft  EIS) ,  list  of  all  comment¬ 
ing  entities  from  which  ccxnments  have 
been  requested,  and  identify  those  that 
submitted  comments  (final  EIS) . 

(7)  For  final  statements,  the  date  the 
draft  statement  was  mailed  to  CEQ. 

(g)  Description  of  the  proposed  action 
and  alternatives  considered,  and  the 
social,  economic  and  environmental  con¬ 
text.  This  section  is  to  include,  in  sum¬ 


mary  form,  information  such  as  the  fol¬ 
lowing  listing  concerning  the  basis  for 
the  proposed  action,  hl^way  and  traffic 
engineering  factOTS,  features  to  reduce  or 
eliminate  adverse  environmental  im¬ 
pacts,  estimated  hi^way  costs,  antici¬ 
pated  traffic  and  region  benefits  (traffic 
associated),  public  seivices,  and  exist¬ 
ing  significant  land  uses  and  natural  and 
cultural  features  in  the  study  area. 

(1)  Location,  type  facility  and  length 
(new  and  existing  alignment) . 

(2)  Traffic  data  and  number  of  lanes. 

(3)  Predominant  right-of-way  width 
and  access  control  (existing  and  pro¬ 
posed. 

(4)  Other  major  design  features  such 
as  the  general  horizontal  and  vertical 
alignment  and  the  location  of  Inter¬ 
changes.  separation  structures,  at-grade 
Intersections,  river  crossings,  etc. 

(5)  Deficiencies  of  the  existing  facili¬ 
ties  and  the  planning  basis  for  the  pro¬ 
posed  acticHi,  including  antich)atcd 
benefits  to  the  State,  region  and  com¬ 
munity,  and  the  relationship  between 
this  highway  section  and  the  total  trans¬ 
portation  requirements  for  the  area. 

(6)  Anticipated  safety  benefits  or  lack 
thereof  if  project  is  not  built. 

(7)  Summary  of  any  technical,  social 
and  economic  studies  made  during  the 
development  of  the  proposed  action. 

(8)  The  current  status  of  the  prcHxwal 
with  a  brief  historical  resumA  and  an 
estimate  of  when  the  proposal  may  be 
constructed. 

(9)  A  general  description  of  the  sur¬ 
rounding  terrain. 

(10)  Inventory  of  pe.’tinent  economic 
factors  such  as  employn  ent,  taxes,  prop¬ 
erty  value,  etc. 

(11)  SiuToundlng  natural  and  cultural 
features  such  as  towns,  lakes,  streams, 
mountains,  historic  sites,  landmarks,  in¬ 
stitutions,  developed  areas,  principal 
roads  and  highways,  and  similar  features 
that  are  pertinent  to  the  study. 

(12)  General  descripti(m  of  the  sur¬ 
rounding  neighborhoods  including  popu¬ 
lation  wid  growth  characteristics,  and 
ethnic  composition. 

(13)  Vicinity  and  detailed  maps, 
sketches,  pictm^,  layouts  and  other  vis¬ 
ual  exhibits  should  be  used  to  show  spe.- 
cific  involvement  in  order  to  give  a  lay¬ 
man  reviewer  a  reasonable  understand¬ 
ing  of  the  impact. 

(14)  Public  facilities  and  services.  In¬ 
cluding  religious,  health  and  educational 
facilities,  and  public  utilities,  fire  protec¬ 
tion  and  other  emergency  seivices. 

( 15 )  Esthetic  and  other  values,  includ¬ 
ing  visual  quality  such  as:  “view  of  the 
road”  and  the  joint  development  and 
multiple  use  of  space. 

(h)  Land  use  planning.  This  section 
should  describe  the  scope  and  status  of 
the  planning  process  for  the  area  and 
should  discuss  the  relationship  between 
the  proposed  action  and  land  use  and 
public  facility  plans,  policies  and  controls 
as  have  been  promulgated  by  the  affected 
community.  Existing  and  proposed  land 
use  (a  map  preferable)  including,  where 
applicable,  other  proposed  Federal 
actions  in  the  area  affected  should  also 
be  discussed.  Where  conflicts  or  incon¬ 
sistencies  exist,  this  section  should  de- 
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scribe  the  extent  of  reconciliation  and 
the  reason  for  proceeding  notwithstand¬ 
ing  the  absence  of  full  reconciliation. 

(i)  The  probable  impact  of  the  pro¬ 
posed  action  on  the  environment.  This 
section  is  to  describe  the  significant  bene¬ 
ficial  and  detrimental  environmental 
consequences  anticipated  if  the  proposed 
action  is  implemented.  The  level  of  im¬ 
portance  of  environmental  factors  and 
the  level  of  the  impact  will  vary  with  the 
nature,  scale  and  location  of  the  pro¬ 
posed  action.  For  example,  impact  on  the 
nesting  groimds  of  an  endangered 
species  would  be  significant  while  a  simi¬ 
lar  Impact  on  the  nesting  grounds  of  a 
species  which  is  in  abtmdance  may  not 
be  significant.  Likewise,  the  significance 
of  a  high  noise  level  is  much  different  in 
a  residential  area  than  in  an  industrial 
area. 

(1)  Highwf^s  may  stimulate  or  induce 
other  actions  (secondary  actions)  such 
as  more  rapid  land  develc^ment  or 
changed  patterns  of  social  and  economic 
activities.  Impacts  associated  with  sec¬ 
ondary  actions,  throv^h  their  impacts 
on  existing  community  facilities  and  ac¬ 
tivities,  through  inducing  new  facilities 
and  activities  or  through  changes  in 
natural  conditions  may  often  be  even 
more  substantial  than  l^e  primary  im¬ 
pacts  associated  with  construction  of  the 
highway.  For  instance,  the  effect  on 
population  and  area  growth  associated 
aith  the  construction  of  new  highways 
may  be  among  the  more  significant  im¬ 
pacts.  Such  inq>acts  associated  with  an¬ 
ticipated  secondary  actions  should  be 
assessed  and  discussed  in  this  section  of 
the  EIS. 

(2)  Direct  (primary)  impacts  upon 
the  narrow  band  adjacent  to  the  highway 
may  be  Included  when  significant  to 
the  whole  of  the  region  or  the  commu¬ 
nity.  The  discussions  under  this  section 
should  address  the  probable  significant 
Impacts  of  the  action  (as  opposed  to 
individual  alternative  locations  or  de¬ 
signs)  .  These  might  Include  the  probable 
impact  upon  elements,  factors  and  fea¬ 
tures  listed  below. 

(1)  Natural,  ecological  or  scenic  re¬ 
sources  impacts.  This  section  will  sum¬ 
marize  the  significant  effects  on  natural, 
ecological  and  scenic  reso\irces  antici¬ 
pated  to  be  associated  with  the  imple¬ 
mentation  of  the  proposed  action,  in¬ 
cluding  a  summary  of  consultations  with 
the  appropriate  public  and  governmental 
agencies.  One  example  of  a  natural  re¬ 
source  Impact  would  be  the  effect  an 
action  would  have  on  the  consumption 
of  energy  resources. 

(ii)  Relocation  of  individuals  and  fam¬ 
ilies  impacts.  This  section  will  brlefiy 
summarize  the  relocation  assistance  pro¬ 
gram!  and  assess  the  impacts  associated 
with  significant  relocation  of  people  and 
businesses,  including  consultations  with 
housing  agencies  and  information  on  the 
anticipated  relocation  housing  programs. 
This  section  will  include,  to  the  extent 
appropriate.  Information  such  as  the  fol¬ 
lowing  that  is  obtainable  by  visual  in¬ 
spection  of  the  area  and  from  readily 
available  secondary  sources  or  commu¬ 
nity  sources;  an  estimate  of  households 


to  be  displaced.  Including  the  family 
characteristics  (e.g.  minorities.  Income 
levels,  tenure,  the  elderly,  large  fam¬ 
ilies)  ;  divisive  or  disruptive  effect  on  the 
community,  such  as  separation  of  resi¬ 
dences  from  community  facilities  or  sep¬ 
aration  of  neighborhoods;  impact  on  the 
neighborhood  and  housing  where  relo¬ 
cation  is  likely  to  take  place;  an  estimate 
of  the  businesses  to  be  displaced  and  the 
general  effect  of  business  dislocatimi  on 
the  economy  of  the  commimity;  a  de¬ 
scription  of  relocation  housing  in  the 
area,  and  the  ability  to  provide  adequate 
relocation  housing  for  the  types  of  fam¬ 
ilies  to  be  displaced;  a  description  of  spe¬ 
cial  relocation  advisory  services  that  will 
be  necessary  for  identified  unusual  con¬ 
ditions;  a  description  of  the  actions  pro¬ 
posed  to  remedy  insufiftcient  relocation 
housing,  including,  if  necessary,  housing 
of  last  resort;  and  results  of  consultation 
with  local  officials,  social  agencies,  and 
community  groups  regarding  the  im¬ 
pacts  on  the  community  affected. 

(iii)  Social  impacts.  This  section  will 
include  a  discussion  of  the  significant 
social  impacts  anticipated  to  be  caused 
by  the  proposed  action.  The  following 
are  examples  of  groups  that  may  have 
special  problems  and  require  special 
consideration  with  respect  to  access  to 
jobs,  schools,  churches,  parks,  hospitals, 
shopping,  and  community  services: 

(A)  elderly 

(B)  school-age  children 

(C)  those  dependent  upon  public 
transportation 

(D)  handicapped 

(E)  Illiterate 

(F)  nondrivers 

(G)  pedestrians 

(H)  bicyclists 

(I)  low  income 

(J)  racial,  ethnic,  or  religiovis  groups 
(iv)  Air  quality. 

(A)  This  section  shall  include:  an 
identification  of  the  air  quality  impact 
of  the  highway  section;  and  identifica¬ 
tion  of  the  analysis  methodolc«y  uti¬ 
lized;  a  brief  summary  of  the  early 
consultation  with  the  air  pollution  con¬ 
trol  agency  and,  where  applicable,  a 
brief  summary  of  any  consultation  with 
the  indirect  source  review  agency;  any 
comments  received  from  the  air  pollu¬ 
tion  control  agency,  and,  where  appli¬ 
cable,  any  comments  received  from  the 
Indirect  source  review  agency;  and  the 
Highway  Agency’s  determination  on  the 
consistency  of  each  alternative  under 
consideration  with  the  approved  State 
implementation  plan. 

(B)  Where  required  by  40  CFR  51.18, 
the  preferred  alternative  shall  be  sub¬ 
mitted  to  the  indirect  source  review 
agency  for  review.  The  proposed  final 
EIS  shall  not  be  submitted  to  FHWA 
for  adoption  if  the  indirect  source 
review  agency  has  found,  as  a  part 
of  the  procedures  established  pur¬ 
suant  to  40  C?FR  51.18,  that  the 
highway  section  will  result  in  a  violation 
of  applicable  portions  of  the  control 
strategy  or  will  interfere  with  the  attain¬ 
ment  or  maintenance  of  the  National 
Ambient  Air  Quality  Standards. 

(C)  The  final  EIS  should  include  any 
comments  received  from  the  air  pollu¬ 
tion  control  agency  concerning  the  con¬ 


sistency  of  the  proposal  with  the  State 
implementation  plan. 

(D)  The  final  EIS  may  be  adopted  by 
the  FHWA  only  after  FHWA  has  deter¬ 
mined  that  the  proposed  highway  section 
is  consistent  with  the  approved  State  im¬ 
plementation  plan.  The  determination 
on  consistency  shall  be  made  by  the 
Regional  Federal  Highway  Administra¬ 
tor. 

(V)  Noise  impacts.  If  highway-gener¬ 
ated  noise  is  a  significant  factor,  this  sec¬ 
tion  will  include  a  discussion  of  the  pos¬ 
sible  noise  problems  and  a  summary  of 
the  noise  aiialysls  information.  The  sum¬ 
mary  should  include  i 

(A)  Information  on  the  numbers  and 
types  of  activities  which  may  be  affected. 

(B)  Extent  of  the  impact  (in  decibels) . 

(C)  Likelihood  that  noise  abatement 
measures  can  reduce  the  noise  impacts. 

(D)  Noise  abatement  measures  which 
will  likely  be  incorporated  in  the  project. 

(E)  Noise  problems  for  which  no  ap¬ 
parent  solution  is  available. 

(vi)  Water  quality  impacts.  Include 
in  this  section  a  discussion  on  significant 
water  quality  impacts,  including  sum¬ 
maries  of  analyses  and  consultations 
with  the  agency  responsible  for  the  State 
water  quality  standards.  Possible  water 
quality  impacts  related  to  highways  in¬ 
clude:  erosion  and  subsequent  sedi¬ 
mentation  problems;  use  of  deicing,  weed, 
rodent  and  insect  control  products;  waste 
water  disposal  at  safety  roadside  rest 
areas;  spillage  of  poisons  or  chemicals  by 
trucks  into  a  water  supply  system;  and 
contamination  of  surface  and  ground 
water  supplies  and  of  recharge  areas  by 
polluted  fill  material. 

(vil)  Wetlands  and  coastal  zones  im¬ 
pacts.  This  section  will  summarize  the 
anticipated  significant  impacts  on  wet¬ 
lands  and  coastal  zones,  including  analy¬ 
ses,  consultations  and  efforts  to  reduce 
the  Impact.  Where  applicable,  the  dis¬ 
cussion  should  set  forth  any  inconsisten¬ 
cies  with  wetlands  or  coastal  zone  manr 
agement  programs. 

(viii)  Stream  modification  or  im¬ 
poundment  impacts.  This  section  will  in¬ 
clude  a  summary  of  information  which 
is  necessary  to  cwnply  with  16  U.S.C. 
662(a).  Briefiy,  16  U.S.C.  662(a)  requires 
consultation  ^th  the  UB.  Fish  and 
Wildlife  Service  and  the  appropriate 
State  agency  when  a  Federal  action  in¬ 
volves  impoundment  (surface  area  10 
acres  or  more) ,  diversion  channel  deep¬ 
ening  or  other  modification  of  a  stream 
or  body  of  water.  The  draft  EIS  is  to 
include  a  summary  of  the  early  consul¬ 
tation. 

(ix)  Flood  hazard  evaluation.  When  an 
alternative  under  consideration  signifi¬ 
cantly  encroaches  on  a  fiood  plain,  this 
section  will  Include  a  summary  of  studies 
and  consultation  made  for  compliance 
with  the  FHWA  directive  *  implementing 
Executive  Order  11296  and  Flood  Hazard 
Evaluation  Guidelines  for  Federal  Execu¬ 
tive  Agencies,  or  Information  evidencing 


•  Vol.  6,  Ch.  7,  Sec.  3,  Subsec.  2  of  the  Fed¬ 
eral-Aid  Highway  Program  Manual,  which  Is 
available  for  Inspection  and  copying  as  pre¬ 
scribed  In  49  CFR  Part  7,  App.  D. 


FEDERAL  REGISTER,  VOL.  39,  NO.  232 — MONDAY,  DECEMBER  2,  1974 


RULES  AND  REGULATIONS 


41813 


that  such  requirements  can  be  met  during 
project  dev^pment. 

(x)  Con&tructioTi  imjuicts.  In  general, 
advise  impacts  during  construction  will 
be  less  Important  than  long-term  Im¬ 
pacts.  However,  if  appropriate,  the  EIS 
should  discuss  significant  Impacts  (par¬ 
ticularly  air,  noise  and  water)  associated 
with  construction.  Also,  where  applicable 
the  impact  of  the  proposed  disposal 
method  and  the  Impact  of  borrow  areas 
should  be  discussed. 

(3)  This  section  will  also  include  a  dis¬ 
cussion  of  practicable  and  feasible  meas¬ 
ures  to  avoid  or  reduce  the  adverse  im¬ 
pact,  and  their  relative  cost  and  benefits, 
where  appropriate.  The  discussion  should 
include  the  full  range  at  reasonable 
measures  to  resolve  or  minimize  antici¬ 
pated  protdems  and  the  pros  and  cons  of 
each. 

(J)  Alternatives.  (1)  This  section  shall 
lncl\ide  a  dtecussion,  with  maps  and 
othm:  visual  aids,  as  apprc^rlate,  of  the 
reasonable  alternatives  studied  in  detail. 
Including  those  that  might  mhance  en¬ 
vironmental  quality  or  avoid  some  or  all 
the  advmrae  envlronmmtal  effects. 
Examples  of  such  alternatives  Include 
alternate  locations  and  designs,  not  im¬ 
plementing  the  proposed  action,  post¬ 
poning  the  action,  providing  a  lower  level 
of  service,  providing  a  reduced  facility 
(lanes/derign) ,  and  an  Increase  or  de¬ 
crease  in  piddle  transportation. 

(2)  The  probable  beneficial  and  ad¬ 
verse  effects  and  costs  of  reasonable 
alternatives  ere  to  be  described  in  a  man¬ 
ner  consistent  with  the  scale  of  the  pro¬ 
posed  highway  Improvement  and  sig¬ 
nificance  of  the  Impact.  The  discussion 
of  environmental  impacts  in  this  section 
includes  significant  impacts  associated 
with  the  alternatives  themselves,  as  (g)- 
posed  to  tiie  discussion  of  regional  en¬ 
vironmental  Impacts  associated  with  Im¬ 
plementing  the  action. 

(3)  The  draft  environmental  state¬ 
ment  should  Indicate  that  all  alterna¬ 
tives  are  under  consideration  and  that  a 
specific  alternative  will  be  selected  by  the 
HA  following  the  public  hearing.  The 
final  environmental  statement  will  be 
prepared  for  the  selected  alternative. 

(k)  Probable  adverse  environmental 
effects  which  cannot  be  avoided.  Un¬ 
avoidable  Impacts  such  as  water,  noise  or 
air  pollution;  damage  to  life  systems; 
threats  to  health;  imdeslrable  land  use 
patterns;  effects  on  minorities,  etc.,  will 
be  summarized  in  this  section.  Tliese 
will  be  adverse  environmental  effects 
identified  in  paragraph  (1)  of  this  sec¬ 
tion  for  which  the  use  of  reasonable  cor¬ 
rective  or  abatement  measures  will  not 
reduce  the  Impact  to  acc^>table  levels. 

(l)  The  relationship  between  local 
short-term  uses  of  man’s  environment 
and  the  maintenance  and  enhancement 
of  long-term  productivity.  This  section 
should  contain  a  brief  discussion  of  the 
extmt  to  which  the  proposed  action  in¬ 
volves  trade-<rff8  between  short-term  en¬ 
vironmental  gains  at  the  expense  of 
long-term  mvlronm«ital  losses,  or  vice- 
versa,  and  a  discussion  of  the  extent  to 
which  the  proposed  action  forecloses 
future  options,  m  this  context,  short¬ 


term  and  long-term  do  not  refer  to  any 
fixed  time  period,  but  should  be  viewed  in 
terms  of  the  ^xvironxnentally  significant 
consequences  of  the  proposed  action.  The 
gains  (short-term  and  Icoig-term)  may 
be  the  ben^ts  associated  with  a  proposed 
hicdiway  to  the  area  or  region  such  as 
Improved  transportation,  reduction  of 
traffic  congestion.  Improvement  in  air 
quality,  reduction  in  noise,  improved 
economile  base,  accessibility.  Improved 
development  potential,  etc.  The  losses 
(short-  and  long-term)  ms^  be  the  dis¬ 
advantages  associated  with  the  proposed 
highway,  such  as  use  of  land  by:  the 
highway,  use  of  land  for  hlghway- 
assoclat^  developments  (residential  and 
industrial) ,  loss  of  parks  and  recreation 
areas,  and  Increased  pollution  (air,  water 
and  noise)  and  Impacts  on  open  space, 
wetiands,  etc. 

(m)  Irreversible  and  irretrievable 
commitments  of  resources.  This  requires 
an  identification  of  the  extent  to  which 
the  irreversible  adverse  effects  (see  para¬ 
graph  (k)  of  this  section)  curtail  the 
range  of  potential  uses  of  the  environ¬ 
ment.  “Resources”  mesms  the  full  range 
at  natural  and  cultural  resources  com¬ 
mitted  to  loss  or  destruction  by  the  ac¬ 
tion  and  is  not  to  be  interpreted  to  mean 
only  the  labor  and  materials  committed 
to  the  project.  A  transportation  facility 
may  precipitate  other  related  actions 
such  as  land  development,  exploitation 
of  resources,  trav^,  etc.,  that  could  in¬ 
duce  a  significant  Irreversible  (xxnmit- 
msnt  which  would  curtail  other  use  of 
the  area. 

(n)  The  impact  on  properties  and  sites 
of  histenie  and  cultural  significance.  (1) 
To  determine  whether  the  project  will 
have  an  effect  on  properties  of  State  or 
local  historical,  architectural,  archaeo¬ 
logical.  or  cultural  slgnificaxkce,  the  HA 
should  consult  with  the  State  Historic 
Preservation  Officer  (SHPO),  with  the 
local  official  having  jmlsdlctlcm  of  the 
property,  and  where  appropriate,  with 
historical  societies,  museums,  or  aca¬ 
demic  Institutions  having  expertise  with 
regard  to  the  property. 

(2)  This  section  of  the  draft  EIS 
should  contain  an  identification  of  prop¬ 
erties  included  in  or  eligible  for  inclu¬ 
sion  in  the  National  Register  and  an 
evaluation  of  the  effect  the  proposed  ac¬ 
tion  would  have  on  such  properties.  It 
should  also  contain  a  record  ot  the  co¬ 
ordination  with  the  SHPO  concerning 
the  Identificatimi  of  such  prop^ties  and 
the  evaluation  of  effect. 

(3)  This  section  of  the  final  EIS 
should  also  contain  (a)  documentation 
supporting  a  finding  of  no  adverse  effect 
and  a  record,  of  coordination  with  the 
Executive  Director,  Advisory  Ctoimcil  on 
Historic  Preservation  (ACHP) ,  or  (b)  an 
executed  Memorandum  of  Agreement 
when  an  adverse  effect  has  been  estab¬ 
lished,  or  comments  from  the  CX>uncil 
after  consideration  of  the  project  at  a 
meeting  of  the  AC7HP  and  an  account  of 
actions  to  be  taken  in  response  to  the 
comments  of  the  ACHP. 

(o)  Comments  and  coordination.  (1) 
The  draft  EfiS  shall  Include  a  summary 
of  coordinaftkm  and  public  and  minority 


involvement  during  the  develoixnent  of 
the  project  and  pertinent  comments 
receive  during  the  coordination. 

(2)  The  draft  EIS  shall  be  irevised.  as 
appzxHPriate.  to  reflect  the  consideration 
given  to  substantive  comments  received. 
The  final  EIS  shall  Include  a  copy  of  all 
substantive  cmnments  received  (or  sum¬ 
maries  thereof  where  response  has  been 
exceptionally  voluminous) ,  alon^  with  a 
discussion  of  each  substantive  eonunent 
and  suggestion.  When  the  draft  EIS  is 
revised  as  a  result  of  conunents  received, 
the  copy  of  the  comment  should  contain 
marginal  references  Indicating  the  page 
and  paragraph  where  revisions  were 
made  or  the  discussion  at  comzarafs 
should  contain  such  r^erences. 

(3)  Any  lett^  or  material  reeaved 
frmn  a  commenting  entity  which  ie  ZM>t 
legible  when  reproduced  may  be  sum¬ 
marized  by  the  HA.  Every  effort  aheU.  be 
made  to  insure  that  the  atatonent  will 
be  legffile  when  reproduced. 

(4)  Any  unresolved  envlronmmiial 
Issues  and  efforts  to  resolve  them  would 
be  discussed  In  this  section. 

(5)  The  final  BIS  should  contain  a 
siunmary  and  disposition  at  whuteniWe 
social,  economic,  environmental  and 
other  comments  made  at  the  public  hear¬ 
ing,  Including  the  altmiatives  which 
were  raised. 

§  771.19  Section  4(f)  statements. 

(a)  The  purpose  of  a  section  4(f) 
statement  is  to  document  the  conaidera- 
tlon.  consultationa  and  alternative  stud¬ 
ies  fm:  a  determinatiem  that  then  are 
no  feasible  and  prudent  altematlvea  to 
the  use  of  land  from  a  publicly  otmed 
park,  recreation  area,  or  wildlife  and 
waterfowl  refuge  of  national.  State  or 
local  significance,  as  determined  by  the 
Federal,  States  or  local  official  having 
jurisdiction  thereof;  or  any  land  from 
a  historic  site  of  national.  State  or  local 
slgnlffcance  as  so  determined  by  such  of- 
flciaL  The  purpose  of  the  section  4(f) 
statement  is  also  to  svuHiort  a  determi¬ 
nation  that  the  proposed  action  includes 
all  possible  planning  to  minimize  harm. 

(b)  If  the  project  will  use  land  from 
a  historic  property  that  is  included  In  or 
eligible  for  Inclusion  In  the  National 
Register  of  ffistoric  Places,  the  section 
4(f)  statement  should  provide  evidmee 
that  the  provisions  of  36  CTR  Part  800 
(Advisory  Council  on  Historic  Preserva¬ 
tion,  Procedures  for  the  Protection  of 
mstorlc  and  CTultural  Properties)  have 
been  satisfied.  If  the  project  will  use  land 
from  a  historic  site  not  included  on  or 
eligible  for  inclusion  in  the  National 
Register  of  Historic  Places,  the  section 
4(D  stat^ent  should  provide  evidence 
that  the  official  having  jurisdiction 
thereof  has  determined  it  to  he  of  na¬ 
tional,  State  or  local  significance. 

(c)  A  section  4(f)  statement  is  not 
required  when  the  Federal.  State  or  local 
official  having  jurisdiction  over  a  park, 
recreation  area,  refuge  or  historic  site 
determines  that  it  is  not  significant. 
The  FHWA  Division  Engineer  shall  re¬ 
view  the  agency’s  non-significance  de¬ 
termination  to  assure  himself  cd  the  rea¬ 
sonableness  of  such  determinations.  In 
the  absence  of  such  a  statement,  the  sec- 
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tion  4(f)  land  will  be  considered  to  be 
significant. 

(d)  The  provisions  of  this  section  and 
section  4(f)  do  not  apply  to  publicly 
owned  lands  that  are  administered  for 
multiple  uses  if  the  portion  of  the  land  to 
be  taken  Is  not  in  fact  being  used  for 
park,  recreation,  wildlife,  waterfowl,  or 
historic  purposes  and  there  is  no  defi¬ 
nite  formulated  plan  for  such  use  as 
determined  by  the  official  having  juris¬ 
diction  over  such  lands.  The  PHWA  Di¬ 
vision  Engineer  shall  review  the  agency's 
land  use  determination  to  assure  him¬ 
self  of  its  reasonableness. 

(e)  Park  and  recreation  lands,  wildlife 
and  waterfowl  refuges,  and  historic  sites 
are  sometimes  designated  or  determined 
to  be  significant  later  in  the  development 
of  a  highway  secti<m.  In  such  cases,  a 
project  may  proceed  without  the  prep¬ 
aration  of  a  section  4(f)  statement  if  the 
right-of-way  from  such  4(f)  -t3T)e  lands 
was  accjuired  prior  to  the  designation  or 
change  in  significance. 

(f)  It  is  essential  that  the  section 
4(f)  information  necessary  for  the  re¬ 
quired  determination  be  consolidated  in 
a  separate  statement  or  in  a  special  sec¬ 
tion  of  an  EIS.  The  section  4(f)  state¬ 
ment  or  special  section  in  the  EIS  should 
be  self-c(mtained  to  the  extent  prac¬ 
ticable.  The  section  4(f)  statemoit  or 
special  section  of  the  EIS  should  list  fac¬ 
tors,  reascms  and  effects  that  are  used  to 
judge  each  alternative  not  feasible  and 
prudent  for  the  highway  improvement 
and  the  special  measures  planned  to 
minimize  harm  to  the  section  4(f)  land. 
It  may  be  necessary  to  repeat  informa¬ 
tion  contained  in  the  EIS  to  eliminate 
unnecessary  reference  to  the  EIS.  ^ 

(g)  The  section  4(f)  statement  must 
be  coordinated  with  the  agency  having 
jurisdiction  over  the  section  4(f)  lands, 
and  with  the  U.S.  Department  of  the  In¬ 
terior.  Housing  and  Urban  Development, 
and,  if  appropriate,  with  the  Department 
of  Agriculture.  The  Regional  Federal 
Highway  Adnfinlstrator,  in  consultation 
with  the  Secretarial  Representative  or 
other  representative  of  the  Federal 
agencies,  shall  identify  the  point  (or 
pointe)  of  contact  for  coordination  pur¬ 
poses.  The  circulation  will  ordinarily  be 
accomplished  by  attaching  it  to  the  draft 
EIS  or  draft  negative  declaration.  Sep- 
are  \musual  conditions  which  warrant 
arate  circulation  may  be  made  if  there 
separate  circulation.  Such  conditions 
could  Include,  for  example,  when  a  sec¬ 
tion  4(f)  area  is  identified,  designated 
or  involved  after  the  final  EIS  is  proc¬ 
essed,  and  when  another  agency  is  the 
lead  agency  for  EIS  processing.  For  all 
other  circumstances  when  separate  cir¬ 
culation  appesus  warranted,  advance  ap¬ 
proval  must  be  obtained  from  the  Office 
of  Environmental  Policy.  In  such  cases, 
separate  circulation  wUl  be  in  the  form 
of  a  supplement  to  the  EIS,  and  the  EIS 
shall  contain  a  description  of  the  4(f) 
land  involved,  including  a  summary  of 
the  expected  effects  of  the  project  on  the 
4(f)  land,  and  an  explanation  of  the 
unique  reasons  why  the  4(f)  determina¬ 
tion  will  be  circulated  as  a  supplement. 
The  EIS  shall  also  include  docxunenta- 


tion  to  show  (1)  that  th^e  are  no  major 
unresolved  issues  outstanding  regard^ 
the  section  4(f)  determination;  (2)  that 
processing  of  the  EIS  and  subsequent 
project  development  activity  will  not 
prejudice  the  study  and  final  decision 
regarding  the  section  4(f)  land;  and  (3) 
that  processing  the  EIS  and  subse¬ 
quent  project  development  activity  will 
not  restrict  the  consideration  of  any 
feasible  and  prudent  alternative  to  the 
use  of  section  4(f)  land,  including  the 
“no-build"  alternative,  except  those  al¬ 
ternatives  demonstrated  in  the  EIS  not 
to  be  feasible  and  prudent.  FHWA  au¬ 
thorization  for  the  State  to  proceed  with 
the  project  shall  be  limited  to  a  portion 
of  the  total  section  length  covered  by 
the  EIS,  which  will  not  restrict  consid¬ 
eration  of  any  feasible  and  prudent  al¬ 
ternative  with  respect  to  the  section  4(f) 
land.  The  FHWA  Division  Engineer  shall 
review  the  draft  section  4(f)  statement 
if  separate  from  the  EIS  or  negative 
declaration  and  indicate  its  acceptability 
by  signing  the  title  page  before  it  is  cir¬ 
culated  for  comment. 

(h)  When  circulating  a  section  4(f) 
statement  to  the  agencies  noted  in  para¬ 
graph  (g)  of  this  section,  the  HA  may 
establish  a  time  limit  of  not  less  than  45 
days  for  comment. 

(i)  The  following  information,  where 
pertinent  and  available,  should  be  in¬ 
cluded  in  the  section  4(f)  statement  to 
Initiate  the  necessary  Interagency  review. 

(1)  A  description  of  the  project  and 
section  4(f)  land  in  sufficient  detail  to 
permit  those  not  acquainted  with  the 
project  to  have  an  understanding  of  Uie 
relationship  between  the  action  and  the 
section  4(f)  land  and  the  extent  of  the 
impact,  including  a  detailed  map  or 
drawing  of  sufficient  scale  to  discern  the 
essential  elements  of  the  highway /sec¬ 
tion  4(f)  land  involvement. 

(2)  Size  (acres  or  square  feet)  and  lo¬ 
cation  (maps  or  other  exhibits  such  as 
photographs,  slides,  sketches,  etc.). 

(3)  Type  (recreation,  historic,  etc.). 

(4)  Available  recreational  activities 
(fishing,  swimming,  golf,  etc.) . 

(5)  Facilities  existing  and  planned 
(description  and  location  of  ball  dia¬ 
monds,  tennis  covirts,  etc.) . 

(6)  Usage  (approximate  munber  of 
users  for  each  activity) . 

(7)  Relationship  to  other  similarly 
used  land  in  the  vicinity. 

(8)  Access  (both  p^estiian  and  ve¬ 
hicular)  and  effect  thereon. 

(9)  Ownership  (city,  county,  State, 
etc.). 

(10)  Applicable  clauses  affecting  title, 
such  as  convenants,  restrictions  or  con¬ 
ditions,  including  forfeiture. 

(11)  Unusual  characteristics  of  the 
section  4(f)  land  (fiooding  problems, 
terrain  conditions,  or  other  features  that 
either  reduce  or  enhance  the  value  of 
portions  of  the  area) . 

(12)  The  location  and  amoimt  of  land 
(acres  or  square  feet)  to  be  used  by  the 
highway. 

(13)  The  facilities  affected. 

( 14)  The  probable  increase  or  decrease 
in  physical  effects  on  the  section  4(f) 
land  users  (noise,  fumes,  etc.) . 


(j)  Accurate  and  detailed  information 
is  needed  to  support  the  Federal  High¬ 
way  Administrator’s  determination  that 
there  is  no  feasible  or  prudent  alterna¬ 
tive.  Supporting  information  should 
demonstrate  that  there  m:e  imique  prob¬ 
lems,  truly  imusual  factors  present,  and 
evidence  that  the  cost  or  community  dis¬ 
ruption  resulting  from  alternative  routes 
reaches  extraordinary  magnitudes.  Sec¬ 
tion  4(f)  determinations  shall  be  re¬ 
viewed  for  legal  sufficiency  by  the  FHWA 
Office  of  the  Chief  Counsel. 

(k)  The  section  4(f)  statement  shall 
include  the  best  available  information  on 
possible  measures  to  minimize  harm  to 
the  section  4(f)  land  from  the  highway 
involvement.  The  discussion  is  to  be  as 
specific  as  possible,  consistent  with  the 
state  of  the  highway  sectlcm  planning 
and  the  need  to  demonstrate  that  all 
possible  planning  to  minimize  harm  has 
been  included  in  the  highway  proposal. 
The  following  are  some  of  the  measures 
which  have  been  used  to  minimize  harm: 

( l )  Provisions  for  compensating  or  re¬ 
placing  the  section  4(f)  land  and  im¬ 
provements  thereon  (Include  the  status 
of  any  agreements.  l.e.,  agreed  upon 
functional  replac^ent  and  type  of  land, 
etc.). 

(2)  Design  features  to  enhance  Ihe 
section  4(f)  land  or  to  lessen  adverse 
effects  (improving  or  restoring  existing 
pedestrian,  bicycle  or  vehicular  access, 
landscaping,  esthetic  treahnent,  noise 
abatement  measures,  etc.) . 

(3)  Coordination  of  construction  to 
permit  orderly  transition  and  continual 
usage  of  section  4(f)  land  facilities  (new 
facilities  constructed  and  available  for 
use  prior  to  demolishing  existing  facili¬ 
ties,  moving  of  facilities  during  off-sea¬ 
son,  etc.). 

(4)  Description  of  the  coordination 
with  the  public  agency  having  jurisdic¬ 
tion  over  the  section  4(f)  land  relative 
to  measures  to  minimize  harm. 

(l)  The  HA  and  FHWA  Division  En¬ 
gineer  should  make  a  special  effort  to 
resolve  any  Issues  concerning  section  4 
(f)  lands  prior  to  forwarding  the  final 
section  4(f)  statement  to  the  R^onal 
Federal  Highway  Administrator. 

(m)  If  land  acquired  or  Improved  with 
Federal  grant  money  (Department  of 
Housing  and  Urban  Development  open 
space  or  Bureau  of  Outdoor  Recreation 
land  and  water  conservation  fimds)  is 
involved,  the  final  statement  shall  in¬ 
clude  a  description  of  the  coordination 
with  the  grantor  agency. 

(n)  The  final  section  4(f)  statement, 
including  a  summary  of  coordination,  a 
copy  of  the  comments  received  and  the 
disposition  of  the  comments,  will  ordi¬ 
narily  accompany  the  final  EIS  through 
the  FHWA  review  process. 

§  771.20  Historic  and  cultural  preserva¬ 
tion  procedures. 

(a)  The  Advisory  Council  on  Historic 
Preservation  promulgated  Procedures  for 
the  Protection  of  Historic  and  Cultural 
Properties,  36  CFR  Part  800,  pursuant  to 
the  National  Historic  Preservation  Act  of 
1966  and  Executive  Order  11593.  Ihese 
procedures  apply  to  all  FHWA  actions 
which  could  affect  a  property  which  is  In- 


FEDERAL  REGISTER,  VOL.  39,  NO.  232— MONDAY,  DECEMBER  2,  1974 


RULES  AND  REGULATIONS 


41815 


eluded  or  eligible  for  inclusion  in  the  Na¬ 
tional  Register  of  Historic  Places. 

(b)  The  National  Register  is  c<m- 
stantly  being  enlarged  by  the  addition  of 
new  entries.  Historic  places  are  fre¬ 
quenter  added  After  the  processing  of  the 
draft  EIS.  The  Advisory  Council  pro¬ 
cedures  require  FHWA  and  the  State 
^toric  Preservation  OflBcer  (SHPO)  to 
apply  the  National  Register  criteria  to  all 
possible  historic  sites  within  the  project’s 
area  of  potential  environmental  impact, 
at  the  earliest  stage  of  planning  or  con- 
sideratimi  of  a  proposed  imdertalclng; 
therefore,  potential  entries  should  have 
been  recognized  before  preparation  of  the 
draft  EIS.  These  procedures  are  appli¬ 
cable,  therefore,  to  historic  properties  re¬ 
gardless  of  the  date  of  their  being  named 
to  the  National  Register. 

(c)  If  the  HA,  FHWA  or  SHPO  deter¬ 
mines  that  it  is  questionable  whether  a 
property  meets  the  National  Register  cri¬ 
teria,  FHWA  shall  request,  in  writing,  an 
opinion  from  the  Secretary  of  the  In¬ 
terior,  Attention:  The  Keeper  of  the  Na¬ 
tional  Register,  National  Park  Service, 
Washington,  D.C.  20240,  with  respect  to 
the  property's  eligibility  for  inclusion  in 
the  National  Register.  If  the  Secretary 
of  the  Interior  declares  the  property  eli¬ 
gible,  it  will  be  assumed  that  it  will 
be  named  to  the  Register. 

§  771.21  Other  agency  statements. 

(a)  FHWA  review  of  statements  pre¬ 
pared  by  other  agencies  will  consider  the 
environmental  Impact  of  the  proposal  on 
areas  within  this  Administration’s  func¬ 
tional  area  of  responsibility  or  special 
expertise. 

(b)  Agencies  wMUng  comments  on 
highway  impacts  shall  forward  the  draf.t 
environmental  statements  to  the  appro¬ 
priate  FHWA  regional  offices  for  com¬ 
ment. 

(c)  The  following  types  of  actions  con¬ 
tained  in  a  draft  EIS  require  FHWA 
Washington  Headquarters  review  and 
such  EIS’s  are  to  be  forwarded  to  the 
Associate  Administrator  for  Rlght-of- 
Way  and  Envlronmmt  (HEV-10)  along 
with  regional- comments  for  processing. 

(1)  Actions  with  national  Implications. 

(2)  Projects  that  Involve  natural, 
ecological,  cultural,  scenic,  historic,  or 
park  or  recreation  resources  of  national 
significance. 

(3)  Legislation,  regulations  having  na¬ 
tional  impacts,  or  national  program  pro¬ 
posals. 

(4)  Projects  regarding  the  transpor¬ 
tation  of  hazardous  materials  and  nat¬ 
ural  gas  and  liquid-products  pipelines. 

(5)  Water  resource  projects. 

(d)  For  statements  where  more  than 
one  admlnistratim  within  DOT  will 
comment  at  the  regional  level,  the  com¬ 
ments  will  be  coordinated  by  the  Secre¬ 
tarial  Representative  of  the  region  or  his 
designee. 

(e)  Copies  of  comments  shotdd  be  fur¬ 
nished  as  follows: 

(1)  Requesting  agency— original  and 
one  copy. 

(2)  Office  of  the  Secretary  of  Trans¬ 
portation  (Office  of  Environmental 
Affairs,  TES-70)— one  copy. 


(3)  Secretarial  Representative — one 
copy  provided  by  the  Region. 

(4)  Coimcil  on  Environmental  Quality 
(CEQ) — ^five  copies. 

(f)  Any  requests  of  the  public  for 
copies  of  comments  should  be  referred  to 
the  agency  originating  the  environmental 

impact  statement.  _ 

2.  Chapter  I  of  Title  23  CFR  Is 
amended  by  revising  Part  790  to  read  as 
follows: 

PART  790— PUBUC  HEARINGS  AND 
LOCATION/DESIGN  APPROVAL 

Sec. 

790.1  Purpose. 

790.2  Applicability. 

790.3  Definitions  for  use  in  this  part. 

790.4  Coordination. 

790.5  Hearing  requirements. 

790.6  Opportimity  for  public  hearings. 

790.7  Public  hearing  procedures. 

790.8  Guidelines  for  the  consideration  of 

social,  economic,  and  environmen¬ 
tal  effects. 

790.9  Location  and  design  approval. 

790.10  Publication  of  approval. 

790.11  Reimbursement  for  public  hearing 

expenses. 

Authoritt;  (23  UjS.C.  101  et  seq.,  109(h), 
128,  315) :  (49  n.S.C.  1651, 1657(e)  (1) )  and  49 
CFR  1.48(b). 

§  790.1  Purpose. 

(a)  The  purpose  of  this  part  is  to  in¬ 
sure,  to  the  maximum  extent  practicable, 
that  highway  locations  and  designs  re- 
fiect  and  are  consistent  with  Federal, 
State,  and  local  goals  and  objectives.  The 
rules,  policies,  and  procedures  established 
by  th^s  part  are  intended  to  afford  full 
opportunity  for  effective  public  partici¬ 
pation  in  the  consideration  of  highway 
location  and  design  proposals  by  high¬ 
way  departments  before  submission  to 
the  Federal  Highway  Administration 
(FHWA)  for  approval.  They  provide  a 
medium  for  free  and  open  discussion  and 
are  designed  to  encourage  early  and 
amicable  resolution  of  controversial  is¬ 
sues  that  may  arise. 

(b)  This  part  requires  State  highway 
departments  to  consider  fully  a  wide 
range  of  factors  in  determining  highway 
locations  and  highway  designs.  It  pro¬ 
vides  for  extensive  coordination  of  pro¬ 
posals  with  public  and  private  Interests. 
In  addition,  it  provides  for  a  two-hearing 
procedure  designed  to  give  all  interested 
persons  an  opportunity  to  become  fully 
acquainted  with  highway  proposals  of 
concern  to  them  and  to  express  their 
views  at  those  stages  of  a  proposal’s  de¬ 
velopment  when  the  fiexibility  to  respond 
to  these  views  still  exists. 

(c)  .’This  part  is  further  designed  to 
assure  that:  (1)  Possible  adverse  eco¬ 
nomic,  social,  and  environmental  effects 
relating  to  any  proposed  federally  funded 
project  on  any  Federal-aid  highway  sys¬ 
tem  have  been  fully  considered  in  de¬ 
veloping  such  project,  and  that 

(2)  Final  decisions  on  the  project  are 
made  in  the  best  overall  public  Interest, 
taking  into  consideration  the  need  for 
fast,  safe,  and  efficient  transportation, 
public  services,  and  the  costs  of  eliminat¬ 
ing  or  minimizing  adverse  effects. 


§  790.2  Applicability. 

The  provisions  of  this  part  shall  apply 
to  the  development  of  a  Federal-aid 
highway  project  by  a  highway  agency 
and  the  approval  and  authorization  of 
such  project  by  the  Federal  Highway 
Administration,  imtil  such  time  as  the 
highway  agency  incorporates  public  in¬ 
volvement  and  public  hearing  procedures 
in  its  Action  Plan  pursuant  to  S  795.10 
(b)  (7)  and  (8)  of  this  chapter  and  the 
Action  Plan  containing  such  provisions 
is  approved  by  the  FHWA.  The  approved 
Action  Plan  containing  the  public  in¬ 
volvement  and  public  hearing  procedures 
will  replace  public  hearing  requirements 
of  this  part  for  the  subject  highway 
agency.  Applicable  requirements  in¬ 
cluded  in  Part  771  of  this  chapter  will 
replace  reports,  certifications,  approvals 
and  authorizations  of  this  part. 

(b)  If  preliminary  engineering,  ac¬ 
quisition  of  right-of-way  or  stage 
construction  related  to  an  undertaking  to 
construct  a  portion  of  a  Federal-aid 
highway  route  section  is  carried  out 
without  Federal-aid  funds  after  FHWA 
approval  of  the  highway  section  as 
of  the  Federal-aid  hiidiway  as¬ 
tern,  subsequent  phases  of  the  work  are 
eligible  for  Federal-aid  funding  only  if 
the  nonparticipating  work  after  Jan¬ 
uary  18, 1969,  is  accomplished  in  accord¬ 
ance  with  this  part.  If,  however,  pre¬ 
liminary  engineering,  ri|dit-of-way 
acqxiisition  or  stage  ccmstouctimi  is 
cmnpleted  without  Federal-aid  funds 
before  such  undertakings  become  eligible 
for  Federal-aid  fund  participation 
by  FHWA  iq>proval  of  the  highway 
sectimi  as  part  of  a  Federal-aid 
highway  system,  such  actions  shall 
not  jeopardize  subsequent  Federal-aid 
highway  fund  participation  for  the  high¬ 
way  section,  provided  that  any  pre¬ 
liminary  engineering,  right-of-way  ac¬ 
quisition  or  ccmstruction  accomplished 
subsequent  to  the  FHWA  approval  ot  the 
highway  system  action  is  acc<«npUshed 
in  accordance  with  applicable  FHWA  re- 
quirements  and  provided  further  that 
oth«:  FHWA  requirements  necessary  for 
an  FHWA  approval  or  authorization  are 
completed  in  an  orderly  manner. 

(c)  This  part  shall  not  apply  to  the 
construction^  of  highway  projects 
where  the  F^eral  Highway  Administra¬ 
tor  has  made  a  formal  determination 
that  the  construction  of  the  project  is 
urgently  needed  because  of  a  national 
emergency,  a  natural  disaster  or  a 
catastrophic  failxure. 

§  790.3  Definitions  for  use  in  this  part. 

(a)  A  “corridor  public  hearing’’  is  a 
public  hearing  that:  (1)  Is  held  before 
the  route  location  is  approved  and  before 
the  State  highway  department  is  commit¬ 
ted  to  a  specific  proposal. 

(2)  Is  held  to  ensure  that  an  oppor¬ 
tunity  is  afforded  for  effective  peirtici- 
pation  by  interested  persons  in  the  proc¬ 
ess  of  determining  the  need  for,  and 
the  location  of,  a  Federal-aid  high¬ 
way;  and 

(3)  Provides  a  public  forum  that  af¬ 
fords  a  full  opportunity  for  presenting 
views  on  each  of  the  proposed  al- 
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tematlve  highway  locations  and  the 
social,  economic,  and  envlrcmmental  ef¬ 
fects  of  those  alternate  locations. 

(b)  A  “highway  design  public  hearing" 

Is  a  public  hearing  that:  (1)  Is  held  after 
the  route  location  has  been  approved, 
but  b^ore  the  State  highway  depart¬ 
ment  is  committed  to  a  specific  design 
proposal. 

(2)  Is  held  to  ensure  that  an  oppor¬ 
tunity  Is  afforded  for  effective  partici¬ 
pation  by  interested  persons  in  the 
process  of  determining  the  specific  loca¬ 
tion  and  major  design  features  of  a  Ped- 
eral-aid  highway;  and 

(3)  Provides  a  public  forum  that  irf- 
fords  a  ftill  opportunity  for  tn-esentlng 
views  on  major  highway  design  features, 
including  the  social,  ecmumiie,  environ¬ 
mental,  and  other  effects  of  alternate 
designs. 

(c)  “Social,  economic,  and  environ- 
'  mental  effects"  means  the  direct  and  In¬ 
direct  benefits  or  losses  to  the 
commimlty  and  to  highway  users.  It 
includes  such  effects  that  are  relevant 
and  applicable  to  the  pcu’ticular  location 
or  design  imder  consideration  as  to: 

(1)  Regional  and  community  growth 
Including  general  plans  and  mnoposed 
land  use,  total  transportation  require¬ 
ments,  and  status  of  the  planning 
process. 

(2)  Conservation  and  preservation  in¬ 
cluding  soil  erosion  and  sedlmoitation, 
the  general  ecology  ot  the  area  as 
wen  as  manmade  and  other  natural 
resources,  such  as:  pcurk  and  recreational 
facilities,  wildlife  and  waterfowl  areas, 
historic  and  natural  landmarks. 

(3)  Public  facilities  and  services  in¬ 
cluding  religious,  health,  and  educa¬ 
tional  facilities;  and  public  utilities,  fire 
IM-otection  and  other  emergency  services, 

(4)  Community  cohesion  including 
residential  and  neighborhood  character 
and  stability,  hl^way  Impacts  on  mi¬ 
nority  and  other  specific  groups  and  in¬ 
terests,  and  effects  on  local  tax  base  and 
property  values. 

(5)  Displacement  of  people,  businesses, 
and  farms  including  rdocatlon  assist¬ 
ance,  availability  of  adequate  replace¬ 
ment  housing,  economic  activity  (em¬ 
ployment  gains  and  losses,  etc.). 

(6)  Air,  noise,  and  water  pollution 
including  consistency  with -.approved  air 
qiudlty  implementation  plans,  FHWA 
noise  level  standards,  and  any  relevant 
Federal  or  State  water  quality  stand¬ 
ards  (as  set  forth  in  Parts  770,  771,  and 
772  of  this  chapter) . 

(7)  Aesthetic  and  other  values  includ¬ 
ing  visual  quality,  sudi  as:  **view  of  the 
road"  and  “view  from  the  road,”  and 
the  joint  develoixnent  and  multiple  use 
of  space. 

This  listing  is  not  meant  to  be  ex<da- 
sive,  nor  does  it  mean  that  each  effect 
consld^ied  must  be  given  equal  weight  in 
a  determination  upon  a  particu¬ 
lar  highway  location  or  desii^  (See 
i790.S) 

(d)  “Design  approval”  means  ttiat 
action  or  series  of  actions  by  which  tiie 
FHWA  indicates  to  the  State  highway 
department  that  the  essential  dements 
ot  a  highway  as  sd  out  in  1790.9  are 


satisfactory  or  acceptable  for  prepara¬ 
tion  of  plans,  specifications  and  estimates 
(PS&E)  for  actual  construction. 

§  790.4  Coordination. 

(a)  When  a  State  highway  depart¬ 
ment  begins  considering  the  development 
or  Improvement  of  a  traffic  corridor  in  a 
particular  area,  it  shall  solicit  the  views 
of  that  State’s  resources,  recreation,  and 
planning  agencies,  and  of  those  Federal 
agencies  and  local  public  officials  and 
agencies,  and  public  advisory  groups 
which  State  highway  department 
knows  or  believes  might  be  Interested  in 
or  affected  by  the  development  or  im¬ 
provement.  The  State  highway  depart¬ 
ment  shall  establish  and  maintain  a  list 
upon  which  any  Federal  agency,  local 
public  official  or  public  advisory  group 
may  enroll,  upon  its  request,  to  receive 
notice  of  projects  in  any  area  specified 
Iv  that  agency,  official,  or  group.  The 
State  highway  departments  are  also  en¬ 
couraged  to  establish  a  list  upon  which 
other  persons  and  groups  interested  In 
highway  corridor  locations  may  enroll 
in  order  to  have  their  views  considered. 
If  the  corridor  affects  another  State, 
views  tiiall  also  be  soUclted  from  the 
appropriate  agencies  within  that  State. 
All  written  views  received  as  a  result  cff 
coordination  imder  this  section  must  be 
made  available  to  the  piffiUc  as  a  part 
of  the  public  hearing  procedures  set  forth 
In  §  790.7. 

(b)  Other  public  hearings  or  Informal 
public  meetings,  clearly  Identified  as 
such,  may  be  desirable  either  before  the 
study  of  alternate  routes  In  the  corridor 
begins  or  as  It  progresses,  to  Inform  the 
public  about  highway  proposals  and  to 
obtain  information  from  the  pubUc  which 
might  affect  the  scope  of  the  stiidy  or 
the  choice  of  alternatives  to  be  consid¬ 
ered,  and  which  might  aid  in  identifica¬ 
tion  of  critical  social,  economic  and  en¬ 
vironmental  effects  at  a  stage  permitting 
maximum  consideration  of  these  effects. 
State  highway  departments  are  encour¬ 
aged  to  hold  such  a  hearing  or  meeting 
whenever  that  action  would  further  the 
objectives  of  this  part  or  would  ottier- 
wlse  serve  the  public  interest. 

§  790.5  Hearing  reqairements. 

(a)  Both  a  corridor  pubUc  hearing  and 
a  design  public  hear^  most  be  held, 
or  an  opportunitir  afforded  for  those 
bearings,  with  reqxct  to  each  Federal- 
aid  hlcdi^y  iut>j^  that:  (1)  Is  oo  a 
new  location;  or 

(2)  Would  have  a  substantially  dUTcr- 
ent  social,  economic,  or  environmental 
^ect;  or 

(3)  Would  essttitially  change  the  lay¬ 
out  or  function  of  cocmecting  roads  or 
streets. 

However,  with  respect  to  Secondary 
Road  Plan  projects  which  are  subject  to 
this  part,  two  hearings  are  not  required 
on  a  iHuject  covered  by  paragraph  (a) 
(1)  or  (2)  of  this  section,  unless  It  will 
carry  an  average  of  750  vehicles  a  day  In 
the  year  following  its  completlcm. 

(b)  A  single  combined  corridor  and 
hlihway  design  pnblic  hearing  must  be 
held,  or  tiie  (vpcntuitity  for  such  a  hear¬ 


ing  afforded,  on  all  other  projects  be¬ 
fore  route  location  approval,  except  as 
provided  in  paragraph  (c)  of  this  section. 

(c>  Hearings  are  not  required  for 
those  projects  'that  are  solely  for  such 
inu>rovements  as  resurfacing,  widening 
existing  lanes,  adding  auxiliary  lanes,  re¬ 
placing  existing  grade  separation  struc¬ 
tures,  installing  traffic  control  devices 
or  similar  improvements,  unless  the  proj¬ 
ect:  (1)  Requires  the  acquisition  of  ad¬ 
ditional  right-of-way;  or 

(2)  Would  have  an  adverse  effect  upon 
abutting  real  property;  or 

(3)  Would  change  the  layout  or  func¬ 
tion  of  connecting  rcmds  or  streets  or  of 
the  facility  being  improved. 

(d)  With  reflect  to  a  project  on  which 
a  hearing  was  held,  or  an  (^portunity 
for  a  hearing  afforded,  before  Janu¬ 
ary  18,  1969,,  the  following  requirements 
apply:  (1)  With  respect  to  iMrojects  which 
have  not  received  location  approval:  (i) 

If  location  approval  Is  not  requested 
within  3  years  after  the  date  of  the  hear¬ 
ing  or  an  opportunity  for  a  hearing,  com¬ 
pliance  with  the  corridor  hearing 
requirements  is  required  unless  a  sub¬ 
stantial  amount  of  rieht-of-way  has 
been  acquired. 

(11)  If  location  sq)proval  is  requested 
within  3  years  after  the  date  of  hear¬ 
ing  or  an  opportunity  for  a  hearing,  com¬ 
pliance  with  the  corridor  hearing  re¬ 
quirements  is  not  required. 

(2)  With  respect  to  those  projects 
which  have  not  received  design  aM>roval : 
(i)  If  design  approval  is  not  requested 
within  3  years  after  the  date  of  the  hear¬ 
ing  or  an  opportunity  for  a  hearing,  com¬ 
pliance  with  the  design  hearing  reqidre- 
ments  is  required. 

(ii)  If  design  approval  is  requested 
within  3  years  after  the  date  of  the  hear¬ 
ing  or  an  opportunity  for  a  hearing, 
compliance  with  the  design  hearing  re¬ 
quirements  is  nevertheless  required  un¬ 
less  the  Divlslmi  Engineer  finds  that  the 
bearing  adequately  dealt  with  decdgn  is¬ 
sues  relating  to  major  design  features. 

(e)  If  location  aiq?roval  is  not  re¬ 
quested  witiiin  3  years  after  the  date  of 
the  related  corridor  hearing  held,  or  an 
oppcrtunitir  for  a  hearing  afforded,  under 
this  part,  a  new  hearing  must  be  held 
or  the  oivortiinity  afforded  for  such  a 
bearing. 

(f)  If  design  approval  is  not  requested 
within  3  years  after  the  date  of  the 
rriated  design  bearing  bdd,  or  an  op¬ 
portunity  for  a  hearing  afforded,  under 
tills  part,  a  new  hearing  must  be  held 
or  the  oppmtanity  afforded  for  such  a 
hearing. 

(g)  With  respect  to  any  project  for 
which  a  puMc  hearing  has  bem  held 
under  Federal-aid  procedures,  and  for 
whidi  It  is  determined  by  the  State  high¬ 
way  department  and  the  Division  Engi¬ 
neer  that  a  new  hearing  Is  destaable  to 
consider  sui^l^nental  Information  on 
soelal,  economic,  or  envtronmeotal  effects 
relative  to  proposals  presented  at  a  previ¬ 
ous  pubUc  hearing  or  with  ruspect  to  ad¬ 
ditional  pr(8X)eal8,  then,  as  appropriate, 
anew  oonidor  ar  design  bearing  should 
beheld.  When  recommeindsd  by  tire  State 
and  approved  by  the  Dirislon  Engineer,  a 
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new  corridor  hearing  held  in  accordance 
with  this  section  may  be  combined  with 
the  design  hearing,  whether  or  not  a  de¬ 
sign  hearing  for  the  project  has  been 
previously  held.  In  such  instances,  the 
location  shall  be  reconsidered  and  a  new 
request  for  location  approval  shall  be 
submitted  together  with  the  request  for 
design  approval. 

§  790.6  Opportunity  for  public  hearings. 

(a)  A  State  nmy  satisfy  the  require¬ 
ments  for  a  public  hearing  by  (1)  holding 
a  public  hearing,  or  (2)  publishing  two 
notices  of  opportunity  for  public  hear¬ 
ing  and  holding  a  public  hiring  if  any 
written  requests  for  such  a  hearing  are 
received.  The  procedure  for  requesting  a 
public  hearing  shall  be  explained  in  the 
notice.  The  deadline  for  submission  of 
such  a  request  may  not  be  less  than  21 
days  after  the  date  of  publication  of  the 
first  notice  of  opportunity  for  public 
hearing,  and  no  less  than  14  days  after 
the  date  of  publication  of  the  second 
notice  of  opportunity  for  public  hearing. 

(b)  A  copy  of  the  notice  of  oppor¬ 
tunity  for  public  hearing  shall  be  fur¬ 
nished  to  the  Division  Engineer  at 
time  of  publication.  If  no  requests  are 
received  in  response  to  a  notice  within 
the  time  specified  for  the  submission  of 
those  requests,  the  State  highway  depart¬ 
ment  sh^  certify  that  fact  to  the  Divi¬ 
sion  Engineer. 

(c)  The  opportunity  for  another  public 
hearing  shall  be  afforded  in  any  case 
where  proposed  locations  or  designs  are 
so  changed  from  those  presented  in  the 
notices  specified  above  or  at  a  public 
hearing  as  to  have  a  substantially  dif¬ 
ferent  social,  economic,  or  environmental 
effect,  or  where  §  790.5(g)  is  applicable. 

(d)  The  opportunity  for  a  public  j^iear- 
Ing  shall  be  afforded  in  each  case  in 
which  either  the  State  highway  depart¬ 
ment  or  the  Division  Engineer  is  in  doubt 
as  to  whether  a  public  hearing  is  required. 

(e)  Public  hearing  procedures  author¬ 
ized  and  required  by  State  law  may  be 
followed  in  lieu  of  any  particular  hear¬ 
ing  requirement  of  this  section  or 
S  790.7  if,  in  the  opinion  of  the  Admin¬ 
istrator,  such  procedures  are  reasonably 
comparable  to  that  requirement. 

§  790.7  Public  hearing  procedures. 

(a)  Notice  of  public  hearing.  (1)  When 
a  public  hearing  is  to  be  held,  a  notice 
of  public  hearing  shall  be  published  at 
least  twice  in  a  newspaper  having  gen¬ 
eral  circulation  in  the  vicinity  of  the  pro¬ 
posed  imdertaking.  The  notice  shoiild  also 
be  published  in  any  newspaper  having  a 
substantial  circulation  in  the  area  con¬ 
cerned,  such  as  foreign  language  news¬ 
papers  and  local  community  newspapers. 
The  first  of  the  required  publications 
shall  be  from  30  to  40  days  before  the 
date  of  the  hearing,  and  the  second  shall 
be  from  5  to  12  days  before  the  date  of 
the  hearing.  The  timing  of  additional 
publications  is  optional. 

(2)  In  addition  to  publishing  a  formal 
notice  of  public  hearing,  the  State  high¬ 
way  department  shall  mail  copies  of  the 
notice  to  appropriate  news  media,  the 
State’s  resource,  recreation,  and  plan¬ 
ning  agencies,  and  appropriate  repre- 
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sentatives  of  the  Departments  of  Interior 
and  Housing  and  Urban  Development. 
The  State  highway  department  shall  also 
mail  copies  to  other  Federal  agencies  who 
have  requested  notice  of  hearing  and 
other  groups  or  agencies  who,  by  nature 
of  their  function,  interest,  or  respon¬ 
sibility  the  highway  department  knows 
or  believes  might  be  interested  in  or  af¬ 
fected  by  the  proposal.  The  State  high¬ 
way  department  shall  establish  and 
maintain  a  list  upon  which  any  Federal 
agency,  local  public  official,  public  ad¬ 
visory  group  or  agency,  civic  association 
or  other  community  group  may  enroll 
upon  its  request  to  receive  notice  of 
projects  in  any  area  specified  by  that 
agency,  official,  or  group. 

(3)  Each  notice  of  public  hearing  shall 
specify  the  date,  time,  and  place  of  the 
hearing  and  shall  contain  a  description 
of  the  proposal.  To  promote  public  un¬ 
derstanding,  the  Inclusion  of  a  map  or 
other  drawing  as  part  of  the  notice  is 
encouraged.  The  notice  of  public  hearing 
shall  specify  that  maps,  drawings,  and 
other  pertinent  Information  developed 
by  the  State  highway  department  and 
written  views  received  as  a  result  of  the 
coordination  outlined  in  S  790.4(a)  will 
be  available  for  public  inspection  and 
copying  and  shall  specify  where  this  in¬ 
formation  is  available;  namely,  at  the 
nearest  State  highway  department  office 
or  at  some  other  convenient  location  in 
the  vicinity  of  the  proposed  project. 

(4)  A  notice  of  highway  design  public 
hearing  shall  indicate  that  tentative 
schedules  for  right-of-way  acquisition 
and  construction  will  be  discussed. 

(5)  Notices  of  public  hearing  shall 
indicate  that  relocation  assistance  pro¬ 
grams  will  be  discussed. 

.(6)  The  State  highway  department 
shall  furnish  the  Division  Engineer  with 
a  copy  of  the  notice  of  public  hearing  at 
the  time  of  first  publication. 

(b)  Conduct  of  public  hearing.  (1) 
Public  hearings  are  to  be  held  at  a  place 
and  time  generally  convenient  for  per¬ 
sons  affected  by  the  proposed  under¬ 
taking. 

(2)  Provision  shall  be  made  for  sub¬ 
mission  of  written  statements  and  other 
exhibits  in  place  of,  or  in  addition  to, 
oral  statements  at  a  public  hearing.  The 
procedure  for  the  submissions  shall  be 
described  in  the  notice  of  public  hearing 
and  at  the  public  hearing.  The  final  date 
for  receipt  of  such  statements  or  exhibits 
shall  be  at  least  10  days  after  the  public 
hearing.  * 

(3)  At  each  required  corridor  public 
hearing,  pertinent  information  about 
location  alternatives  studied  by  the  State 
highway  department  shall  be  made  avail¬ 
able.  At  each  required  highway  design 
public  hearing,  information  about  design 
alternatives  studied  by  the  State  high¬ 
way  department  shall  be  made  available. 

(4)  The  State  highway  department 
shall  make  suitable  arrangements  for 
responsible  highway  officials  to  be  present 
at  public  hearings  as  necessary  to  con¬ 
duct  the  hearings  and  to  be  responsive 
to  questions  which  may  arise. 

(5)  The  State  highway  department 
shall  describe  the  State-Federal  relation¬ 
ship  in  the  Federal-aid  highway  program 
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by  an  appropriate  brochure,  pamphlet,  or 
statement,  or  by  other  means. 

(6)  A  State  highway  department  may 
arrange  for  local  public  officials  to  con¬ 
duct  a  required  public  hearing.  The  State 
shall  be  appropriately  represented  at 
such  public  hearing  and  is  responsible  for 
meeting  other  requirements  of  this  part. 

(7)  The  State  highway  department 
shall  explain  the  relocation  assistance 
program  and  relocation  assistance  pay¬ 
ments  available. 

(8)  At  each  public  hearing  the  State 
highway  department  shall  announce  or 
otherwise  explain  that,  at  any  time  after 
the  hearing  and  before  the  location  or 
design  approval- related  to  that  hearing, 
all  information  developed  in  support  of 
the  proposed  location  or  design  will  be 
available  upon  request,  for  public  in¬ 
spection  and  copying. 

(9)  To  improve  coordination  with  the 
State  highway  department,  it  is  desir¬ 
able  that  the  Division  En^eer  or  his 
representative  attend  a  public  hearing  as 
an  observer.  At  a  hearing,  he  may  prop¬ 
erly  explain  procedural  and  technicsil 
matters,  if  asked  to  do  so.  An  FHWA  de¬ 
cision  regarding  a  proposed  location  or 
design  will  not  be  made  before  the  State 
highway  department  has  requested  lo¬ 
cation  or  design  approval  in  accordance 
with  §  790.9. 

(c)  Transcript.  (1)  The  State  high¬ 
way  department  shall  provide  for  the 
making  of  a  verbatim  written  transcript 
of  the  oral  proceedings  at  each  public 
hearing.  It  shall  submit  a  copy  of  the 
transcript  to  the  Division  Engineer 
within  a  reasonable  period  (usually  less 
than  2  months)  after  the  public  hearing, 
together  with: 

(1)  Copies  of,  or  reference  to,  or  pho¬ 
tographs  of  each  statement  or  exhibit 
used  or  filed  in  connection  with  a  public 
hearing. 

(ii)  Copies  of,  or  reference  to,  all  in¬ 
formation  made  available  to  the  public 
before  the  public  hearing. 

(2)  The  State  highway  department 
shall  make  copies  of  the  materials  de¬ 
scribed  in  paragraph  (c)  (1)  of  this  sec¬ 
tion  available  for  public  Inspection  and 
cc^ying  not  later  than  the  date  the 
transcript  is  submitted  to  the  Division 
Engineer. 

§  790.8  Guiddines  for  consideration  of 
social,  economic,  and  environmental 
effects. 

(a)  Pre-September  29,  1972.  State 
highway  departments  shall  consider  so¬ 
cial,  economic,  and  environmental  ef¬ 
fects  before  submission  of  requests  for 
location  or  design  approval,  whether  or 
not  a  public  hearing  has  been  held.  Con¬ 
sideration  of  social,  economic,  and  envi¬ 
ronmental  effects  shall  Include  an  analy¬ 
sis  of  information  submitted  to  the  State 
highway  department  in  connection  with 
public  hearings  or  in  response  to  the 
notice  of  the  location  or  design  for  which 
a  State  highway  department  Intends  to 
request  approval.  It  shall  also  Include 
consideration  of  information  developed 
by  the  State  highway  department  or 
gained  from  other  contacts  with  inter¬ 
ested  persons  or  groups. 
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(b)  Modi/led  guidelines — Post- Sep¬ 
tember  29,  1972.  (1)  Application.  Thc^ 
modified  guidelines  apply  to  projects 
which  have  not  received  PS&E  approval 
as  of  Septembet  29,  1972.  They  do  not 
apply  to  projects  which  are  already  in 
various  stages  of  physical  c(M3stniction 
or  are  exempt  under  the  emergency  pro¬ 
visions  of  S  790.2(c). 

(2)  Procedures,  (i)  Projects  for  which 
location  and/or  design  approval  are  re¬ 
quested  after  September  29.  1972,  In  ac¬ 
cordance  with  S790.9  cannot  receive  such 
approval  unless  the  request  for  location 
and  design  approval  is  accompanied  by 
reports  and  other  documents  showing 
that  the  development  of  the  project  has 
taken  into  consideration  the  need  for 
fast,  safe,  and  efficient  transportation 
together  with  highway  costs,  traffic  bene¬ 
fits  and  public  services  including  provi¬ 
sions  of  national  defense;  and  which, 
to  the  extent  applicable,  discuss  the 
anticipated  economic,  social,  and  en¬ 
vironmental  effects,  as  defined  in 
1790.3(c),  of  the  prc^osal  and  alterna¬ 
tives  under  consideration. 

(11)  In  addition  to  coverage  of  the 
significant  differences  and  reasons  sup¬ 
porting  the  alternative  locations  and 
designs,  discussions  of  the  required  items 
in  S790.3(c)  and  other  eccmomic,  social, 
and  environmental  effects  which  were 
raised  during  public  hearings  or  which 
were  otherwise  ccmsidered  shall  boclude: 

(A)  Identification  of  the  adverse 
effects, 

(B)  Appropriate  measures  to  eliminate 
or  minimize  the  adverse  effects, 

(C)  The  estimated  costs  (expressed  in 
either  monetary,  numerical,  or  qualita¬ 
tive  terms)  of  the  measures  considered. 

(ill)  The  degree  of  analysis  of  the 
items  may  vary,  depending  upon  the 
scope  and  the  nature  of  project,  the 
stage  of  project  development,  and  the 
extent  of  the  adverse  effect. 

(Iv)  Where  material  required  by  this 
paragraph  has  been  previously  submitted 
pursuant  to  other  requirements,  such  as 
those  in  §790J)  or  in  Part  771  of  this 
chap>ter  the  State  highway  department 
may  either  resubmit  such  material  or 
make  reference  to  it. 

(v)  Projects  vshlch  have  already  re¬ 
ceived  design  approval,  as  defined  herein, 
as  of  September  29,  1972,  may  receive 
PS&E  approval,  if  otherwise  satisfactory, 
on  the  basis  of  past  State  highway  de¬ 
partment  submissions  which  identify 
and  document  the  economic,  social,  and 
environmental  effects  previously  con¬ 
sidered  with  respect  to  these  advanced 
projects,  together  with  a  supplemental 
report,  if  necessary,  covering  the  con¬ 
sideration  and  disposition  of  the  items 
not  previously  covered  and  now  listed 
herein  in  5790.3(c) .  The  supplemental  re¬ 
port  shall  be  prepared  by  the  State  and 
submitted  to  the  Division  Engineer  not 
later  than  the  time  of  submission  of 
PS&E  documents  for  the  next  Federal- 
aid  Improvement  of  the  highway  section. 
TThis  supplemental  documentation  may 
take  the  form  of  statements  in  the  pro¬ 
gram  submission  (PR-1  or  PR-9  forms 
and  attachments)  relative  to  the  overall 
proposal  being  advanced,  imless  the 
Division  Engineer  determines  that  a  more 
detailed  report  is  warranted. 


§  790.9  Location  and  design  approval. 

(a)  This  section  iq>plies  to  all  re¬ 
quests  for  location  or  design  approval 
whether  or  not  public  hearings,  or  the 
opportunity  for  public  hearings,  are 
required  by  this  part. 

(b)  Each  request  by  a  State  highway 
department  for  approval  of  a  route  loca¬ 
tion  or  highway  design  must  include  a 
study  report  containing  the  following; 

(1)  Descriptions  of  the  alternatives 
considered  and  a  discussion  of  the 
anticipated  social,  economic,  and  en¬ 
vironmental  effects,  of  the  alternatives, 
pointing  out  the  significant  differences 
and  the  reasons  supporting  the  proposed 
location  or  design.  In  addition,  the  re¬ 
port  must  include  an  analysis  of  the  rela¬ 
tive  consistency  of  the  alternatives  with 
the  goals  and  objectives  of  any  urban 
plan  that  has  been  adopted  by  the  com¬ 
munity  concerned. 

(1)  Location  study  reports  must  de¬ 
scribe  the  termini,  the  general  type  of 
facility,  the  nature  of  the  service  whicffi 
the  highway  Is  Intended  to  provide,  and 
other  major  features  of  the  alternatives. 

(il)  Design  study  reports  must  describe 
essential  elements  such  as  design  stand¬ 
ards,  number  of  traffic  lanes,  access  con¬ 
trol  features,  general  horiaonial  and 
vertical  alinement,  right-of-way  require¬ 
ments  and  location  of  bridges,  Inter¬ 
changes,  and  other  structures. 

(2)  Appropriate  maps  or  drawings  cff 
the  location  or  design  for  which  approval 
is  reqiiested. 

(3)  A  siunmary  and  analysis  of  the 
views  received  concerning  the  proposed 
undertaking. 

(4)  A  list  of  any  prior  studies  relevant 
to  the  imdertaklng. 

(c)  In  additicm,  each  request  by  a  State 
hlghw'ay  department  for  approval  of  a 
route  location  or  highway  design  must  be 
accompanied  by  documentation  or  re¬ 
ports  or  other  acceptable  material  in¬ 
dicating  compliance  with  !  790.8. 

(d)  At  the  time  it  requests  approval 
under  this  section,  each  State  highway 
department  shall  publish  in  a  newspaper 
meeting  the  requirements  of  i  790.7(a) 
(1 )  a  notice  describing  the  location  or  de¬ 
sign,  or  both,  for  vdiich  it  Is  requesting 
at^roval.  The  notice  shall  include  a  nar¬ 
rative  description  of  the  location  or  de¬ 
sign.  Where  practicable,  the  Inclusion  of 
a  map  or  sketch  of  that  location  or  de¬ 
sign  is  desirable.  In  any  event,  the  pub¬ 
lication  shall  state  that  such  maps  or 
sketches  as  well  as  all  other  information 
siibmitted  in  support  of  the  request  for 
approval  is  publicly  available  at  a  con¬ 
venient  location. 

(e)  The  f (lowing  requirements  ainily 
to  the  processing  of  requests  for  highway 
location  or  highway  desifagn  approval:  (1) 
Location  approval.  The  Division  En¬ 
gineer  may  approve  a  route  location  and 
authorize  design  engineering  (mly  after 
the  following  requirem«its  are  met:  (1) 
The  State  highway  department  has  re¬ 
quested  route  location  approval. 

(ii)  Corridor  public  hearings  required 
by  this  part  have  been  held,  or  the  op¬ 
portunity  for  hearings  has  been  afforded. 

(iii)  The  State  highway  department 
has  submitted  public  hearing  transcripts 


and  certificates  required  by  section  128, 
title  23,  United  States  Code. 

(iv)  The  requirements  of  this  part 
and  of  other  i^ipUcable  laws  and  regu¬ 
lations. 

(2)  Design  £qH>roval.  The  Division  En¬ 
gineer  may  approve  the  highway  design 
and  authorize  right-of-way  acquisition, 
approve  right-of-way  plans,  approve 
construction  plans,  specifications,  and 
estimates,  or  authorize  construction,  only 
after  the  following  requirements  have 
bem  met:  (i)  The  route  location  has 
been  approved. 

(il)  The  State  highway  department 
has  requested  highway  design  approval. 

(iii)  Highway  design  public  hearings 
required  by  this  part  have  been  held,  or 
the  opportunity  for  hearings  has  been 
afforded. 

(iv)  The  State  highway  department 
has  submitted  the  public  hearing  tran¬ 
scripts  and  certificates  required  by  sec¬ 
tion  128,  title  23,  United  Stal^  Code. 

(V)  The  requirements  of  this  part  and 
of  other  applicable  laws  and  regulations. 

(f)  The  revision  Engineer,  under  cri¬ 
teria  promulgated  by  the  Federal  High¬ 
way  Administration,  may  in  other  ap- 
pr<H)riate  instances  authorize  tiie  acqui¬ 
sition  of  right-of-wi^  before  a  design 
bearing  or,  in  exertional  cases,  with 
the  approval  of  the  Regional  Adminis¬ 
trator,  before  a  corridor  hearing. 

(g)  Secmidary  Road  Rian  agreements, 
unless  amended  in  accordance  with  Sub¬ 
chapter  F.  Part  642  of  this  chapter,  shall 
incorporate  miocedures  similar  to  those 
required  for  other  projects  and  shall  in¬ 
clude  provisions  requiring:  (1)  Route 
location  and  highway  design  approval, 

(2)  Prraratlon  of  study  reports  as  de¬ 
scribed  in  !  T80.9(b) ,  and 

(3)  Corridor  and  highway  design  pub- 
fic  hearings  In  all  cases  where  they  would 
be  required  for  Federal-aid  projects  not 
administered  under  the  Secondary  Road 
Plan.  Project  actions  by  the  Division  En¬ 
gineer  or  submissions  to  the  Division  En¬ 
gineer  which  are  not  now  required 
should  not  be  established  for  Secondary 
Road  Plan  projects  as  a  result  of  this 
part. 

§  790.10  Publication  of  approval. 

In  cases  where  a  public  hearing  was 
held,  or  the  opportunity  for  a  public 
hearing  afforded,  the  State  highway  de¬ 
partment  shall  publish  notice  of  the  ac¬ 
tion  taken  by  the  Division  Engineer  on 
each  request  for  approval  of  a  highway 
location  or  design,  or  both,  in  a  news¬ 
paper  meeting  the  requirements  of  §  790. 
7(a)(1)  within  10  days  after  receiving 
notice  of  that  action.  The  notice  shall 
include  a  narrative  description  of  the 
location  and/or  design,  as  approved. 
Where  practicable,  the  inclusion  of  a 
map  or  sketch  of  that  location  or  design 
is  desirable.  In  any  event,  the  publica¬ 
tion  shall  state  that  such  maps  or 
sketches  as  well  as  all  other  information 
concerning  the  approval  is  publicly  avail¬ 
able  at  a  convenient  location. 

§  790.11  Reiiubaraetaent  twr  public  m- 
▼olveraent  expenses. 

Piffilic  hearings  and  other  project- 
related  forms  of  public  participation  are 
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Integral  parts  of  the  preliminary  engi¬ 
neering  process.  Reasonable  project-re¬ 
lated  costs  associated  with  such  activities 
sponsored  by  highway  agencies  (other 
than  personal  expenses  of  individuals  or 
groups)  are  eligible  for  reimbursement 
with  Federal-aid  fiinds  on  the  same  basis 
as  other  preliminary  engineering  costs. 

3.  CThapter  I  of  Title  23  CPR  is 
amended  by  revising  Part  795  to  read  as 
follows: 

PART  795— PROCESS  GUIDEUNES  (FOR 
THE  DEVELOPMENT  OF  ENVIRONMEN¬ 
TAL  ACTION  PLANS) 

Sec. 

796.1  Purpose. 

795.2  Definitions  for  use  In  this  part. 

795.3  PoUcy. 

795.4  Application. 

795.5  Procedures. 

795.6  Implementation  and  revision. 

795.7  Contents  of  the  Action  Plan. 

795.8  Identification  of  social,  economic, 

and  environmental  ^ects. 

795.9  Conslderatlcm  of  alternative  courses 

of  action. 

795.10  Involvement  of  other  agencies  and 

the  pubUc. 

795.11  Systematic  interdisciplinary  ap¬ 

proach. 

795.13  Decisionmaking  process. 

795.13  Interrelation  of  system  and  project 

decisions. 

795.14  Levels  of  action  by  project  category. 

795.15  Bei^onslblllty  for  implementation. 

795.16  Fiscal  and  other  resources. 

795.17  Consistency  with  existing  laws,  regu¬ 

lations  and  directives. 

Authoritt:  23  U.S.0. 109(h),  23  UB.C.  128, 
23  U.S.C.  316,  49  CJS.C.  1661,  49  TT.S.C,  1667 
(e)  (1)),  40  CFR  Part  1600,  and  49  CFR  1.48 
(b). 

S  795.1  Purpose. 

To  provide  to  highway  agencies  and 
the  Federal  Highway  Administration 
(PHWA)  field  oflaces  guidelines  for  the 
development  of  Action  Plans  to  assure 
that  adequate  consideration  is  given  to 
possible  social,  economic,  and  environ¬ 
mental  effects  of  proposed  highway  proj¬ 
ects  and  that  the  decisions  on  such  proj¬ 
ects  are  made  in  the  best  overall  public 
Interest.  Hiese  guidelines  identify  Issues 
to  be  considered  in  reviewing  the  present 
organization  and  processes  of  a  highway 
agency  as  they  relate  to  social,  economic, 
and  environmental  considerations,  and 
in  developing  desirable  improvements. 
The  guidelines)  recognize  the  unique  sit¬ 
uation  of  each  State  and  do  not  prescribe 
specific  organizations  or  procedures. 

§  795.2  Dcfiinitions  for  use  in  this  part. 

(a)  Highway  agency.  The  agency  with 
the  primary  responsibility  for  initiating 
and  carrying  forward  the  planning,  de¬ 
sign,  and  construction  of  Federal-aid 
highway  projects. 

(b)  Human  environment.  The  aggre¬ 
gate  of  all  external  conditions  and  influ¬ 
ences  (esthetic,  ecological,  cultural,  so¬ 
cial,  economic,  historical,  etc.)  that  af¬ 
fect  human  life. 

(c)  Environmental  effects.  The  totality 
of  the  effects  of  a  highway  project  on  the 
human  and  natiu^al  envlroiunent. 

(d)  ASS  clearinghouse.  Those  agencies 
and  offices  in  State,  metropolitan  areas, 
and  multi-state  regions  viiich  perform 
the  coordination  functions  called  for  In 


Office  of  Management  and  Budget 
(OMB)  Circular  A-95. 

(e)  The  following  definitions  are  pro¬ 
vided  sok^  to  clarify  the  terms  “system 
planning  stage.”  “locatloa  stage,”  and 
“design  stage”  as  they  are  used  In  these 
guidelines.  A  highway  agency  may  choose 
to  use  different  definitions  In  responding 
to  these  guidelines.  If  not  staged  other¬ 
wise,  the  following  definitions  will  be  as¬ 
sumed  to  be  applicable. 

(1)  System  planning  stage.  Regional 
analysis  of  transportation  needs  and  the 
Identification  of  transportation  corridors. 

(2)  Location  stage.  Prom  the  end  of 
system  planning  through  the  selection  of 
a  particular  location. 

(3)  Design  stage.  Prom  the  selection  of 
a  particular  location  to  the  start  of  con¬ 
struction. 

(f)  Major  design  features.  Those  fea¬ 
tures  required  to  describe  a  proposed 
highway  Improvement,  Including  such 
elements  as  number  of  traffic  lanes,  ac¬ 
cess  control  features,  general  horizontal 
and  vertical  alignments,  approximate 
right-of-way  requirements,  and  locations 
of  bridges.  Interchanges  and  other  major 
structmes,  etc. 

§  795.3  Policy. 

(a)  It  Is  the  PHWA’s  policy  that  full 
consideraticm  be  glv^  to  social,  eco¬ 
nomic,  and  environmental  effects 
throughout  the  planning  of  highway 
projects.  Including  system  planning,  lo¬ 
cation,  and  design;  that  provisions  for 
ensuring  such  consideration  shall  be  In¬ 
corporated  in  the  decisionmaking  proc¬ 
ess;  and  that  decisions  shall  be  made  In 
the  best  overall  public  Interest,  taking 
Into  consideration  the  need  for  fast,  safe, 
and  efficient  transportation,  public  serv¬ 
ices,  and  the  cost  of  eliminating  or  mini¬ 
mizing  possible  adverse  social,  economic, 
and  environmental  effects. 

(b)  The  process  by  which  decisfons  are 
reached  should  be  such  as  to  merit  pub¬ 
lic  confidence  in  the  highway  agency.  To 
achieve  this  objective.  It  Is  the  FHWA’s 
policy  that:  (1)  Social,  economic,  and 
environmental  effects  be  identified  and 
studied  early  enough  to  permit  analysis 
and  consideration  while  alternatives  are 
being  formulated  and  evaluate 

(2)  Other  agencies  and  the  public  be 
Involved  in  syst^  planning  and  project 
development  early  enough  to  Influence 
technical  studies  and  final  decisions. 

(3)  Appropriate  consideration  be  given 
to  reasonable  alternatives.  Including  the 
alternative  of  not  buildi^  the  project 
and  alternative  modes. 

§  795.4  Application. 

(a)  These  guidelines  apply  to  the  proc¬ 
ess  by  which  highway  agencies  plan  and 
develop  proposed  projects,  on  any  Fed- 
eral-ald  system,  for  which  the  PHWA 
approves  the  plans,  specifications  and 
estimates  or  has  the  responsibility  for 
approving  a  program.  They  apply  to  sys¬ 
tem  planning  decisions,  including  those 
made  in  compliance  with  23  U.S.C.  134 
and  to  project  decisions  made  during  the 
location  and  design  stages. 

(b)  These  guidelines  and  the  Action 
Plan  shall  <mly  be  applied  to  the  future 
development  of  ongoing  projects  and  to 


future  projects.  They  are  not  retroactive, 
and  shall  not  ai^ly  to  any  step  or  steps 
taken  In  the  development  of  a  project 
prior  to  the  time  of  the  Implementation 
of  the  parts  of  the  Action  Plan  apirilcable 
thereto.  ActlMi  Han  public  hearing  pro¬ 
cedures  as  defined  in  9  795.10(b)  (7)  shall 
apply  only  to  activities  or  stages  oS.  proj¬ 
ect  development  occmring  subsequent  to 
the  PHWA  approval  of  the  Action  Plan 
containing  such  provisions.  However,  any 
project  which  had  an  initial  (corridor) 
public  hearing  opportimlty  in  accordance 
with  Part  790  <rf  this  chapter  shall  also 
have  a  second  (design)  public  hearing 
opportunity  if  such  hearing  opportunity 
would  have  been  required  by  Part  790. 

§  795.5  Procedures. 

(a)  To  meet  the  requirements  of  these 

guidelines,  highway  agHicy  shall 

operate  imder  an  approved  Action  Plan 
which  describes  the  organlzatlaa  to  be 
utilized  and  the  process  to  be  f(howed  in 
the  development  of  Federal  and  Fedesal- 
aid  highway  projects  from  initial  syston 
planning  through  design. 

(b)  The  Action  Plan  should  be  con¬ 
sistent  with  the  requirements  of  all  ap¬ 
plicable  FHWA  regulations  and  direc¬ 
tives. 

(c>  Involvement  of  the  puMlc  and 
local.  State,  and  Federal  officials  and 
agencies,  including  A-95  clearlnihoases 
ftjHl  the  23  nB.C.  134  metropolitan  tnms- 
portation  planning  agencies,  should  be 
sought  throughout  the  development  of 
the  Actlcm  Plan.  Comments  should  be 
solicited  during  the  draft  and  final  stage 
of  develoixnent  of  the  Action  Plan. 

(d)  The  FHWA,  through  its  division 
and  reglcmal  offices,  will  consult  with  the 
State  in  the  development  of  the  Action 
Plan  and,  within  the  limits  (ff  its  re- 
somces,  will  be  prepared  to  assist  or 
advise. 

(e)  The  Action  Plan  shall  be  sutodtted 
to  the  Governor  of  the  State  for  review 
and  approval  as  a  means  of  obtaining  a 
high  degree  of  Interagency  and  intergov¬ 
ernmental  coordination.  Approval  by  the 
Governor  may  occur  prior  to  submittal  cA 
the  Action  Plan  to  the  FHWA,  or,  if  de¬ 
sired  by  the  State,  may  occur  concur¬ 
rently  with  FHWA  approvaL 

(f)  The  Action  Plan  sulxnitted  to  the 
Governor  of  the  State  and  to  the  FHWA 
should  be  acc<»npanled  by  a  descriptlcm 
of  the  procedures  followed  in  developing 
the  Action  Plan;  the  steps  taken  to  In- 
v(dve  the  public  and  other  agencies  dur- 
ii^  development  of  the  Plan;  and  a  sum¬ 
mary  of  comments  received  cm  the  Plan 
(Including  the  sources  of  such  com¬ 
ments)  and  the  State’s  disposition  of 
these  comments. 

(g)  Review  and  approval  of  the  Ac¬ 
tion  Plan  and  revisions  thereto  will  be 
the  responsibility  of  the  Regional  Federal 
Highway  Administrator. 

(h)  The  PHWA  wUl  not  give  location 
approvals  unless  the  hlsdiway  agency 
has  an  approved  Action  Plan. 

g  795.6  ImplcmentiiUon  and  revision. 

(a)  The  PHWA  shall  review  the  States’ 
Implementation  of  their  Action  Plans  at 
appropriate  intervals.  The  FHWA  may 
rescind  approval  of  an  Action  Plan  or 
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take  other  action  It  deems  appropriate 
if  in  its  reviews  it  determines  that  the 
Actimi  Plan  is  not  being  Implemented  <»: 
that  the  Action  Plan  is  not  achieving 
the  objectives  of  this  part. 

(b)  The  Action  Plan  shall  be  imple¬ 
mented  as  (xulckly  as  feasible.  A  program 
of  staged  Implementation  for  the  period 
up  to  Novendser  1,  1974,  shall  be  devel¬ 
oped  and  described  In  the  Action  Plan. 

It  is  expected  that  all  adjects  of  the 
Action  Plan  will  be  implemented  by  this 
date.  If  the  highway  agency  believes  that 
any  provision  in  its  Action  Plan  cannot  be 
implemented  prior  to  November  1,  1974, 
it  shall  present  a  schedule  for  the  imple- 
mentation  of  such  provisions  to  the 
PHWA,  which  will  consider  the  proposed 
schedule  on  a  case-by-case  basis. 

(c)  If  the  schedule  for  implementa¬ 
tion  set  forth  in  an  approved  Action  Plcm 
Is  not  met,  the  FHWA  may  withhold  lo¬ 
cation  approv£ds  or  take  such  other  ac¬ 
tions  as  it  deems  appropriate. 

(d)  An  approved  Action  Plan  may  be 
revised  to  meet  changed  circumstances 
or  to  permit  adoption  of  Improved  pro¬ 
cedures  or  assignmmts  of  responsibilities. 

(1)  The  Action  Plan  should  identify 
the  assignment  of  responsibility  for  de¬ 
veloping  Action  Plan  revisions. 

(2)  Section  795.5(e)  (CJovemor’s  ap¬ 
proval)  shall  apply  to  revision  of  the 
Action  Plan;  except  that  the  highway 
agency,  with  the  CSovemor’s  approval, 
may  include  a  provision  in  the  Action 
Plan  to  allow  all  or  some  type  of  revisions 
in  the  approved  Action  Plan  without  re¬ 
view  and  approval  by  the  Governor.  In 
such  Instances,  the  Action  Plan  should 
include  a  description  of  the  types  of  such 
revisions. 

(3)  The  highway  agency  in  consulta¬ 
tion  with  the  FHWA  shall  determine  the 
extent  to  which  Involvement  of  the  pub¬ 
lic  and  other  agencies  is  necessary  in 
the  development  of  proposed  Action  Plan 
revisions. 

§  795.7  Contents  of  the  Action  Plan. 

The  Action  Plan  shall  Indicate  the 
procedures  to  be  followed  in  developing 
highway  projects.  Including  organiza¬ 
tional  structure  and  assigiunents  of  re¬ 
sponsibility  by  the  chief  administrative 
officer  of  the  highway  agency  to  positions 
or  units  within  the  agency.  Where  par¬ 
ticipation  of  other  agencies  or  con¬ 
sultants  will  be  utilized,  this  should  be  so 
indicated  .The  topics  to  be  covered  by  the 
Action  Plan  are  outlined  in  §§  795.8 
through  795.17. 

§  795.8  Identification  of  soccial,  eco¬ 
nomic,  and  environmental  effects. 

(a)  Identification  of  potential  social, 
economic,  and  environmental  effects, 
both  beneficial  and  adverse,  of  alterna¬ 
tive  courses  of  action  should  be  made  as 
early  in  the  study  process  as  feasible. 
Timely  Information  on  such  effects 
should  be  produced  so  that  the  develop¬ 
ment  and  consideration  of  alternatives 
and  studies  can  be  influenced  accord¬ 
ingly.  Further,  the  costs,  financial  and 
otherwise,  of  eliminating  or  minimizing 
possible  adverse  social,  economic,  and 
environmental  effects  should  be 
determined. 


(b)  The  Action  Plan  should  identify: 

(1)  The  assignment  of  responsibility  for: 

(i)  Providing  Information  on  social,  eco¬ 
nomic,  and  environmental  effects  of  al¬ 
ternative  courses  of  action  during  system 
planning,  location,  and  design  stages. 

(ii)  Controlling  the  technical  quality 
of  social,  economic,  and  environmental 
studies. 

(lil)  Monitoring  current  social,  eco¬ 
nomic,  and  environmental  research, 
monitoring  environmental  effects  of  com¬ 
pleted  projects,  where  appropriate;  and 
disseminating  “state-of-the-art”  in¬ 
formation  within  the  agency. 

(2)  Procedures  to  be  followed  to  en¬ 
sure  that  timely  information  on  social, 
economic,  and  environmental  effects:  (i) 

Is  developed  in  partdlel  with  alternatives 
and  related  engineering  data,  so  that  the 
development  and  selection  of  alterna¬ 
tives  and  other  elements  of  technical 
studies  can  be  infiuenced  appropriately. 

(ii)  Indicates  the  manner  and  extent 
to  which  specific  groups  and  interests, 
including  minority  groups,  are  bene¬ 
ficially  and/or  adversely  affected  by  al¬ 
ternative  proposed  improvements. 

(ill)  Is  made  available  to  other 
agencies  and  to  the  public  early  in 
studies. 

(iv)  Is  developed  with  participation  of 
staffs  of  local  agencies  and  interested 
citizens. 

(V)  Is  developed  sufficiently  to  allow 
for  the  estimation  of  costs,  ffiiancial  or 
otherwise,  of  eliminating  or  minimizing 
Identified  adverse  effects. 

§  795.9  Consideration  of  alternative 

courses  of  action. 

(a)  Alternatives  considered  should  in¬ 
clude,  where  appropriate,  alternative 
types  and  scales  of  highway  improve¬ 
ments  and  other  transportation  modes. 
The  option  of  no  improvement  should 
be  considered  and  used  as  a  reference 
point  for  determining  the  ben^clal  and 
adverse  effects  of  other  alternatives.  Ap¬ 
propriate  alternatives  which  mi^t  mini¬ 
mize  or  avoid  adverse  social,  economic, 
or  environmental  effects  shoiild  be  stud¬ 
ied  and  described,  particularly  in  terms 
of  impacts  upon  specific  groups  and  in 
relationship  to  42  n.S.C.  2000d-2000d-4 
(Title  VI  of  the  Civil  Rights  Act  of  1964) 
and  42  U.S.C.  3601-3619  (Title  VIH  of 
the  Civil  Rights  Act  of  1968) . 

(b)  The  Action  Plan  should  identify 
the  assignment  of  responsibility  and  the 
procediu*es  to  be  followed  to  ensure  that: 
(1)  The  consequences  of  the  no-highway- 
Improvement  option  are  set  forth,  with 
data  of  a  level  of  completeness  and  of 
detail  consistent  with  that  developed  for 
other  alternatives. 

(2)  A  range  of  alternatives  appropri¬ 
ate  to  the  stage  is. considered  at  each 
stage  from  system  studies  through  final 
design. 

(3)  Alternatives  containing  new  trans¬ 
portation  modes  or  Improvements  to  ex¬ 
isting  modes  are  adequately  considered, 
where  appropriate. 

(4)  Nontransportation  components, 
such  as  replacemoit  housing,  joint  de¬ 
velopment,  multiple  use  of  rights-of-way, 
etc.,  are  in  coordination  with  transpor¬ 
tation  components. 


(5)  Suggestions  from  outside  the 
agency  are  given  careful  consideration. 

§  795.10  Involvement  of  other  agencies 
.  and  the  public. 

(a)  The  President  has  directed  Fed¬ 

eral  agencies  to  “devel<H>  procedures  to 
ensure  the  fullest  practicable  provision 
of  timely  public  information  and  under¬ 
standing  of  Federal  plans  and  programs 
with  environmental  impact  in  order  to 
obtain  the  views  of  interested  parties” 
(Executive  Order  11514,  35  F.R.  4247). 
Interested  parties  should  have  adequate 
(H>portunities  to  express  their  views  early 
enough  in  the  study  process  to  influence 
the  course  of  studies,  as  well  as  the  ac¬ 
tions  taken.  Information  about  the  exist¬ 
ence,  status,  and  results  of  studies  should 
be  made  available  to  other  agencies  and 
the  public  throughout  studies. 

Public  hearings  should  be  only  one  com- 
pmient  of  the  agency’s  program  to  ob¬ 
tain  public  involvement. 

(b)  The  Action  Plan  ^ould  Identify 
the  assignment  of  responsibility  and 
procedures  to  be  followed:  (1)  To  en¬ 
sure  that  information  Is  made  available 
to  other  agencies  and  the  public  through¬ 
out  the  diuration  of  project  studies,  and 
that  such  information  is  as  clear  and 
comprehensible  as  practicable  concern¬ 
ing: 

(1)  The  alternatives  being  considered, 
(ii)  The  effects  of  alternatives,  both 

beneficial  and  adverse,  and  the  manner 
and  extent  to  which  specific  groups  and 
interests,  including  minority  groups,  are 
affected. 

(iil)  Right-of-way  and  relocation  as¬ 
sistance  programs  and  relocation  plans. 

(iv)  The  proposed  time  schedule  of 
project  development,  including  major 
points  of  public  Interest. 

(2)  To  clearly  indicate  the  organiza¬ 
tional  unit  or  units  within  the  highway 
agency  to  which  the  public  can  go  for 
information  outlined  in  paragraph 
b(l)  of  this  section,  and  for  assistance 
to  clarify  or  Interpret  the  information. 

(3)  To  ensure  that  Interested  parties. 
Including  local  governments  and  metro¬ 
politan,  regional.  State,  and  Federal 
agencies,  and  the  public  have  an  oppor¬ 
tunity  to  participate  in  an  open  exchange 
of  views  throughout  the  system  planning, 
location,  and  design  stages. 

(4)  To  utilize  appropriate  agencies 
with  area-wide  responsibilities  to  assist 
in  the  coordination  of  viewpoints  during 
project  development. 

(5)  To  consult  with  the  responsible 
local  public  officials  and  Involve  appro¬ 
priately  the  organization  which  is  offi¬ 
cially  established  to  conduct  continuing, 
comprehensive,  coop>erative  transporta¬ 
tion  planning  tn  urbanized  areas  of  over 
50,000  population  imder  23  n.S.C.  134. 

(6)  To  select  and  coordinate  proce¬ 
dures,  in  addition  to  formal  public  hear¬ 
ings,  to  be  used  to  inform  and  involve 
the  public. 

(7)  To  ensure  adequate  opportunity 
for  public  hearing(s)  on  the  need  for  the 
proposed  project;  alternative  courses  of 
action;  alternative  project  locations  and 
major  design  featu^;  social,  economic, 
environmental  and  other  effects  of  the 
alternatives;  and  the  consistency  of  the 
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project  with  local  planning  goals  and  ob¬ 
jectives.  The  Action  Plan  shall  Include: 

(i)  Provisions  for  one  or  more  public 
hearings  to  be  held  at  a  convenient  time 
and  place,  or  the  ow>ortunity  for  hear¬ 
ing  (s)  to  ^  afforded,  on  any  Federal-aid 
project  which  requires  the  acquisition  of 
significant  amounts  of  right-of-way,  sub¬ 
stantially  changes  the  layout  or  function 
of  connecting  roadways  or  of  the  facility 
being  improved,  has  a  significant  adverse 
Impact  on  abutting  real  property,  or 
otherwise  has  a  significant  social,  eco¬ 
nomic,  environmental  or  other  effect. 

(il)  The  stage(s)  of  project  develop¬ 
ment  at  which  hearing  opportimities  will 
be  afforded  and  the  function  and  cov¬ 
erage  of  each  hearing,  including  provi¬ 
sions  that  each  hearing  will  be  held  be¬ 
fore  the  highway  agency  becomes  com¬ 
mitted  to  any  ^temative  presented  at 
the  hearing,  and  that  the  alternatives 
presented  at  each  hearing  will  be  de¬ 
veloped  to  comparable  levels  of  detail. 

(iii)  Public  notification  procedures 
that  will  be  used  to  Inform  the  public  of 
hearing  opportunities,  Includiiig  news¬ 
paper  publication  of  hearing  notices, 
press  releases  and  other  meSfis  that  are 
likely  to  reach  those  interested  in  or  af¬ 
fected  by  proposed  projects.  Initial  hear¬ 
ing  notices  shall  be  published  at  least  30 
days  in  advance  of  hearings. 

(Iv)  A  description  of  what  information 
is  presented  or  made  available  to  the 
public  and  the  procediues  for  receiving 
verbal  and  written  commentary  from  the 
public  to  assure  that  the  public  has  ade¬ 
quate  opportunity  to  participate  in  the 
hearing  process  and  to  be  informed  of  the 
alternatives  studied  and  their  potential 
effects.  Information  such  as  engineering, 
social,  economic  and  environmental 
studies;  draft  environmental  impact 
statements;  noise  and  air  quality  studies; 
and  relocation  program  descriptions 
should  be  made  available  before  the 
hearing  (s)  for  ln^)ection  and  copying 
and  should  be  provided  at  the  hearing(s) . 

(v)  Provisions  for  additional  hearing 
opix>rtunitle8  where  there  has  been  (A) 
substantial  change  in  the  proposal,  or 
(B)  imantlclpated  development  in  the 
area  affected  by  the  proposal,  or  (C) 
change  due  to  an  unusually  long  lapse  of 
time  since  the  last  hearing,  or  (D)  iden¬ 
tification  of  significant  social,  economic, 
or  environmental  effects  not  previously 
considered  at  earlier  hearings. 

(8)  To  provide  for  the  submission  of 
reports,  certifications  and,  if  appropriate, 
public  hearing  transcripts  as  required  by 
23  U.S.C.  128  for  each  public  hearing 
opportunity. 

§  795.11  Systematic  interdisciplinary  ap« 
proach. 

(a)  42  U.S.C.  4332  (Section  102  of  the 
National  Enviroiunental  Policy  Act  of 
1969)  requires  that  agencies  use  “a  sys¬ 
tematic,  interdisciplinary  approach 
which  will  ensure  the  Integrated  use  of 
the  natural  and  social  sciences  and  the 
environmental  design  arts  in  planning 
and  in  decisionmaking  which  may  have 
an  impact  on  man’s  environment.’* 

(b)  'Hie  Action  Plan  should  indicate 


procedural  arrangements  and  assign¬ 
ments  of  responsibilities  which  will  be 
necessary  to  meet  this  requirement.  In¬ 
cluding:  (1)  The  organization  and  staff¬ 
ing  of  interdisciplinary  project  groups 
which  are  systematic  and  interdiscipli¬ 
nary  in  approach.  Including  the  possible 
use  of  consultants  and  representatives  of 
other  State  or  local  agencies. 

(2)  Recruitment  and  training  of  per¬ 
sonnel  with  skills  which  are  appropriate 
to  add  on  a  full-time  basis,  and  the  de¬ 
velopment  of  appropriate  career  patterns, 
including  management  opportunities. 

(3)  Additional  training  for  present 
personnel  to  enhance  their  capabilities 
to  woi*  effectively  in  an  Interdisciplinary 
environment. 

§  795.12  Decisionmaking  process. 

(a)  The  process  of  reaching  various 
decisions  on  projects  should  be  reviewed 
to  assure  that  it  provides  for  the  appro¬ 
priate  consideration  of  all  economic, 
social,  environmental  and  transportation 
factors  as  required  by  these  guidelines.' 

(b)  Ihe  Action  Plan  should  Identify: 
(1)  The  processes  through  which  other 
State  and  local  agencies,  government  of¬ 
ficials,  and  private  groups  may  contribute 
to  reaching  decisions,  and  the  authority, 
if  any,  which  other  agencies  or  govern¬ 
ment  officials  can  exercise  over  decisions. 

(2)  Different  decision  processes,  if  any, 
for  various  categories  of  projects 
(e.g..  Interstate,  Primary,  Secondary, 
TOPICS)  and  for  various  geographic 
regions  of  the  State  (e.g.,  in  various 
urban  and  rural  r^ons)  to  refiect  local 
differences  in  the  natrue  of  potential 
enviroiunental  effects  or  in  the  structure 
of  local  governments  and  institutions. 

(3)  The  processes  to  be  used  to  obtain 
participation  in  decisions  by  officials  of 
appropriate  agencies  in  other  States  for 
those  situations  in  vdiich  the  potential 
social,  economic,  and  environmental 
effects  are  of  interstate  concern. 

§  795.13  Interrelation  of  system  and 
project  decisions. 

(a)  Many  significant  economic,  social, 
and  environmental  effects  of  a  proposed 
project  are  difficult  to  anticipate  at  the 
ssrstem  planning  stage  and  become  clear 
only  during  location  and  design  studies.* 
Conversely,  many  significant  environ¬ 
mental  effects  of  a  proposed  project  are 
set  at  the  system  plcmnlng  stage.  Deci¬ 
sions  at  the  system  and  project  stages 
shall  be  made  with  consideration  of  their 
social,  econmnic,  environmental,  and 
transportation  effects  to  the  extent  pos¬ 
sible  at  each  stage. 

(b)  The  Action  Plan  should  Identify: 
(1)  Procedures  to  be  followed  to:  (i)  En¬ 
sure  that  potential  social,  economic,  and 
environmental  effects  are  Identified  in¬ 
sofar  as  practicable  in  system  planning 
studies  as  well  as  in  later  stages  of  loca¬ 
tion  and  design,  (il)  Provide  for  recon¬ 
sideration  of  earlier  decisions  which  may 
be  occasioned  by  results  of  further  study, 
the  availability  of  additional  informa¬ 
tion,  or  the  passage  of  time  between  de¬ 
cisions. 

(2)  Assignment  of  responsibility  for 
ensuring  that  project  studies  are  effec¬ 


tively  coordinated  with  system  planning 
on  a  continuing  basis. 

§  795.14  Levels  of  action  by  project  cate¬ 
gory* 

(a)  A  highway  agency  may  develop 
different  procedures  to  be  followed  de¬ 
pending  upon  the  economic,  social,  en- 
vlroiunental,  or  transportation  signifi¬ 
cance  of  the  highway  project  to  be  devel¬ 
oped..  Different  procedures  may  also 
be  adopted  for  various  categories  of  proj¬ 
ects,  such  as  TOPICJS,  new  route  loca¬ 
tions,  or  secondary  roads,  and  for  vari¬ 
ous  regions  of  the  State,  such  as  turban 
areas  or  zones  of  particular  environ¬ 
mental  significance. 

(b)  The  Action  Plan  should  identify: 

(1)  The  categories  which  the  highway 
agency  will  use  to  distinguish  the  dif¬ 
ferent  degrees  of  effort  which  under  nor¬ 
mal  circumstances  will  be  devoted  to 
various  types  of  projects. 

(2)  Assignment  of  responsibility  for 
determining.  Initially  and  in  periodic 
reviews,  the  category  of  each  ongoing 
project. 

(3)  Procedures  to  be  followed  for  each 
category  (including  identification  of  im¬ 
pacts,  public  Involvement,  decision  proc¬ 
ess,  and  other  Issues  covered  in  these 
guidelines) . 

§  795.15  Responsibility  for  implemen¬ 
tation. 

Assignment  of  responsibility  for  im¬ 
plementation  of  the  Action  Plan  should 
be  identified. 

§  795.16  Fiscal  and  other  resources. 

(a)  An  Important  component  of  the 
Action  Plan  is  identification  of  resources 
of  the  highway  agency  and  of  other  agen¬ 
cies  required  to  perform  the  identified 
procedmres  and  execute  the  assigned  re- 
spimslblUtles. 

(b) »The  Action  Plan  should  Identify; 
(1)  The  resotuces  of  the  highway  agency 
(in  terms  of  personnel  and  funding)  that 
will  be  uti^ed  in  implementing  and 
carrying  out  the  Action  Plan. 

(2)  Resources  that  are  available  in 
other  agencies  to  provide  necessary  in¬ 
formation  on  sod^  economic,  and  en¬ 
vironmental  effects. 

(3)  Programs  for  the  addition  of 
trained  personnel  or  fiscal  or  other  re¬ 
sources  to  either  the  highway  agency 
Itself  or  other  agencies. 

§  795.17  Consistency  with  existing  laws, 
regulations,  and  directives. 

The  highway  agency  should  Identify 
and  report,  either  in  the  Action  Plan  or 
otherwise,  areas  where  existing  Federal 
and  State  laws,  regulations,  and  admin¬ 
istrative  directives  prevent  or  hamper 
full  compliance  with  these  guidelines. 
"Where  appropriate,  recommendations 
and  proposed  actions  to  overcome  such 
difficulties  should  be  deseribed. 

PART  1— GENERAL 
Appendix  A — [Deleted] 

4.  Appendix  A  of  Part  1,  Chapter  I  of 
Title  23  CFR  is  deleted. 
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